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1943 P r e s e n t: Keuneman and Jayetilekc JJ.

H USSAIN, A ppellant, and  ABDEEN, Respondent.

Application for Conditional. Leave to appeal to the 
Privy Council.

126—D. C. C olom bo, 12,034.

P r iv y  C ouncil— A p p lica tio n  fo r  cond itiona l leave— N otice  to ' responden t—  
C om p u ta tio n  o f tim e— S u p re m e  C o u rt V acation  O rdinance, s. 8.

In  th e  co m p u ta tio n  o f  t im e  w ith in  w h ic h  n o tice  o f  ap p lica tio n  fo r  
co n d itio n a l le a v e  to  a p p ea l to  t h e  P r iv y  C ou n cil sh ou ld  b e  g iv e n  to  th e  . 
resp ond en t, S u n d a y s an d  p u b lic  h o lid a y s  sh ou ld  n o t b e  ex c lu d ed .

THIS w as an application for conditional leave to appeal to the  
P rivy  Council.

N. Nadarajah, K .C . (w ith  w ith  V. A . K andiah) , for defendant, appellant. 

C. Thiagalingam  for plaintiff, respondent.
Cur. adv. vu lt.

Septem ber 16, 1943. Keuneman J.—

Objection is taken  b y  th e  respondent to the grant of conditional leave  
on the ground that th e appellant has failed  to give the respondent notice  
o f th is application w ith in  fourteen  days from  the date o f the judgm ent. 
T h e judgm ent of th e  Suprem e Court w as delivered on Ju ly  29; 1943, 
and notice w as served  on the respondent on A ugust 27, 1943. From  
th is period the Court vacation  has to  be excluded, (see P athm anathan  v . 
T h e Im perial B ank o f  India  * follow ed b y  Palaniappa C h e tty  v . M ercan tile  
B ank of India*). B ut even  after excluding the vacation, m ore than . 
14 days elapsed betw een  the judgm ent and the service o f th e  n otice o f  
application. The notice w as in  fact served through the Suprem e Court.

1 16 N. i .  S. 438. * 39 N. L. R. 103.

44/37
» 43 N . L. R. 352.
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Mr. Nadarajah contends that he has complied w ith  the necessary 
form alities on two grounds. First, he points out that the period includes 
one public holiday, Ju ly 31, and three Sundays, nam ely, A ugust 1, 8, 
and 22. He claims that those days also should be excluded. If this is 
correct, the service of the notice of application w as in time.

Mr. Nadarajah contends that these days m ust be regarded as “ days 
included in  a vacation ”, w ithin  the m eaning of section 8 of the Supreme 
Court Vacations'Ordinance (Chapter 10). I cannot accept this contention. 
No doubt the word “ public holiday ” has been defined under section 2, 
but this appears to be only for the purpose of explaining the use of the  
word in section 4 (1), and section 9, and in .each of those sections a sharp  
distinction is drawn betw een “ vacation ” and “ public holiday ”. There 
is no reference to Sundays in this Ordinance.

Section 8 lays down that w here “ any lim ited tim e not exceeding one 
m onth is appointed or allowed for the doing of any act or the taking of any . 
proceeding in the Suprem e Court, no days included in a vacation shall be 
reckoned in the com putation of such tim e unless the Court otherwise- 
directs ”.

The Holidays Ordinance (Chapter ‘135) enacts in section 4 that th e  
several days m entioned in the second schedule shall in  addition to 
Sundays, be dies non, and shall be kept, (except as provided in the  
Ordinance) as holidays in Ceylon. There is no section in th is Ordinance 
such as section 8 of the Suprem e Court Vacation Ordinance dealing with, 
th e computation of the tim e w ithip  w hich an act has to be done or a 
proceeding taken.

We are accordingly thrown back upon the Interpretation Ordinance 
(Chapter 2), Section 8. In the com putation of time, w ithin  which an 
act is to be done or a proceeding taken, it  is only if the lim ited period 
does n o t exceed 6 days, that intervening Sundays and public holidays 
are to be excluded. Otherwise if the last day of the lim ited period 
fa lls on a Sunday or public holiday, the act w ill be regarded as properly 
done or the proceeding properly taken on the n ext day thereafter.

In 'the present case .section 8 of the Interpretation Ordinance, has no 
application, and Mr. Nadarajah’s argum ent on this point- fails.

The n ext point urged by Mr. Nadarajah is based upon section 5 of the 
Order of the Suprem e Court made under chapter 85, w hich is as follow s : — 

“ A  party w ho is required to serve u n y  notice may him self serve it 
or cause it- to' be served, or m ay apply by m otion in Court before a 
single Jjidge for ah order that it m ay be issued by and served through  
the C ou rt; and in the latter case he shall, w ithin  two days after obtain
ing the order, lbdge in t-he Registry a notice in  duplicate, prepared for the  
Registrar’s signature and duly stamped. The notice m ay be served 
either on the party or on his proctor.”
It is not in  dispute that the m otion of the appellant, w as filed in  the 

Registry on A ugust 14, w hich w as in  the circum stances w ithin  the  
fourteen days, but it w as not- brought before a Judge in Court until 
A ugust 27, w hen it w as allowed, and the notice w as served on the same 
day on the respondent. This Was after the fourteen days had elapsed. 
Mr. .Nadarajah contends that under section 5 of the Order, it is a sufficient 
substitute for service of the notice if it is filed in the Supreme Court
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R egistry. B ut th e section  does not support- him  in  this respect for it  
speaks o f an application by m otion in C ourt before a  single Judge. There 
w as no such application in  th is case until A ugust 27. The section itse lf  
draw s a distinction betw een  a m otion before a Judge in  Court, and th e  
lodging of a notice in  the Registry.

I w ish  to m ake it clear that in  dealing w ith  this argum ent, I h ave  
refrained from  deciding th e question w hether section 5 of the Order of 
th e Suprem e Court in  fact m odifies the language of rule 2 of th e Schedule 
to chapter 85. I  m ay point out th a t th e requirem ent in  th e ru le is  that 
notice of the intended application has to  be g iven  to th e opposite party  
w ith in  fourteen days.

Mr. Nadarajah’s argum ent on this point also fails.
The application is dism issed w ith  costs.

J ayetileke J.—I agree.
A pplica tion  dism issed.


