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defence arises on evidence—Duty of Judge.
Failure on the part of a prisoner or his Counsel to take up a certain 

line of defence does not relieve a Judge of the responsibility of putting to 
the jury such defence if it arises on the evidence.

TH IS  w as an application fo r leave to appeal against the conviction of 
the applicant w ho w as convicted of m urder at the M id land  Assizes 

and w as sentenced to death.

P . A . S enaratne, fo r the accused, applicant.— The accused had no legal 
aid in the drafting of the petition which is very  meagre. There are  tw o  
points of law  arising in this case. On the evidence the Proctor w ho  
defended the accused argued that the accused stabbed the deceased in 
the course of a sudden fight and the learned Judge in his sum m ing up to 
the ju ry  put in addition the defence of grave and sudden provocation. 
But the evidence given by  the accused coupled w ith  his statutory state­
ment disclosed that he had acted in self-defence though he Had exceeded  
that right. This defence w as not put to the ju ry . It is the duty o f the 
Judge to put to the ju ry  every  defence that arises out o f the evidence  
although it has not been put fo rw ard  by  the accused. See T h e K in g  v. 
H o p p e r 1 and R. v. D in n ick \ The learned Judge in his summing, d rew  
the attention of the ju ry  to the accused coming to the scene o f the 
m urder w ith  his clasp-knife open, but failed to mention that in his evidence  
he said that he had it open for the purpose of peeling an arecanut. This 
evidence negatives the intention that the accused came prepared to stab the 
deceased.

N ihal G u n esekera , C.C., fo r the C row n.— W hatever be the defence 
put fo rw ard  by  Counsel, it is for the Judge to put such questions to 
the ju ry  as appear to him properly  to arise on the evidence ( R . v . W illiam  
H o p p e r ’ .) But a Judge is not bound in law  to put a particu lar defence  
to the ju ry  if that defence has not been m ade out and the facts do not 
amount in law  to proof of the defence (R . .v. Jam es H on eyan d s  ‘) .

The burden of proving that he acted in the exercise of the right of 
private defence lies on the accused (Evidence Ordinance, section 105).

On the evidence of the accused the right of private defence did not arise 
in law  (Pena l Code, section 95).

C u r adv. vu lt.
Septem ber 24, 1940. H o w a r d  C.J.—

This application fo r leave to appeal against conviction is based on two  
grounds as fo llow s : —

(a ) That there w as misdirection in law  inasmuch as the learned Judge  
in his charge failed to direct the ju ry  on the law  of self-defence;
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(b ) That there w as misdirection on the facts inasmuch as the learned  
Judge omitted in his charge to refer to that part of the evidence 
of the appellant in which the latter stated that he was using his 
knife in the boutique to cut an arecanut. It w as submitted 
that this evidence negatived the suggestion that he came to the 
boutique armed w ith  an open knife w ith  which he intended to 
stab the deceased.

W e  are of opinion that there is no substance in the second ground. 
The evidence of the appellant w as before the ju ry  and there is no reason 
for suggesting that his reference to the use of the knife to cut the arecanut 
w as not present to their minds when  they reached their verdict. The  
matter w as not of such transcending importance as to make it incumbent 
on the Judge to mention it in his summing up.

The first ground raises a question of considerable importance. There  
is no suggestion in the evidence tendered by  the C row n  that the appellant 
in stabbing the deceased w as exercising a right of private defence. M ore­
over the Proctor w ho appeared on his behalf did not raise this plea but 
argued that he stabbed the deceased in the course of a sudden fight 
thereby bringing the case w ithin the ambit of Exception 4 to section 294 
of the Penal Code. O n  the other hand in his evidence the appellant states 
as fo l lo w s : —

“ Then the deceased got up and struck me with his hand and dropped  
his w alk ing stick. Before assaulting m e he abused me. I  did not 
return the abuse. The other men in the boutique stood up. They  
surrounded m e and wanted to get hold of me. I  stabbed the deceased 
and got put . . ' . . On the day of this incident when these people 
w ere  gathered together I  thought they w ou ld  assault me and get hold 
of me and I stabbed the deceased.”

It has been held in a num ber of cases that failure on the part of a 
prisoner or his Counsel to take up a certain line of defence at his trial 
does not relieve a Judge of the responsibility of putting to the ju ry  such 
defence if it arises on the evidence. Thus in T he K in g  v. H o p p e r after 
the ju ry  had returned a verdict of murder, on appeal it w as held that 
there w as evidence of such provocation as would, if the ju ry  accepted it, 
justify  them in finding a verdict of manslaughter, that the Judge ought 
to have left to the Jury the question whether the crime w as manslaughter 
only, and that as he had omitted to do so, the Court, acting under section 
5 (2 ) of the Crim inal A ppeal Act, 1907, would  enter a verdict of man­
slaughter which the ju ry  m ight have found if they had been directed 
upon the point. In  this case the defence put fo rw ard  at the trial by  
Counsel for the accused w as that the killing w as accidental. The K in g  v. 
H op p er  (supra) w as considered in R. v. Thom a? C l i n t o n where it w as held 
that on an indictment for m urder if defendant’s Counsel does not suggest 
a possible verdict of m anslaughter but only acquittal on the ground of 
accident, the Judge is not bound to suggest that verdict. In that case 
it w as held that on the facts and having regard to the conduct of the case 
the course adopted was the most favourable to the appellant. On the 
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facts it could not be said that the appellant had any grievance. Both  
H op p er  and C lin ton ’s  cases w ere  considered in R. v . G eo rg e  H a rry  R o b in s o n 1 
in which H ew art L.C.J. stated as fo l lo w s : —

“ It w as plain that the Commissioner w as o f opinion that there w as  
no evidence to go to the ju ry  on the question of m anslaughter. That  
being so, he (the Commissioner) w as bound to decline to put the question  
of m anslaughter to the jury . W hen  there is no evidence of m an­
slaughter, the question should not be left to the ju ry  as w as  laid  down  
in  this Court in P hillis (32 T. L. R. 414)  and again in T hom as C lin ton  
(12 Cr. A p p . R ep. 215). The Commissioner rightly  refrained from  

leaving the question of m anslaughter to the ju ry  in this case.”

In  R. v. H ow ard  B all \ the same question w as again considered. In  
his judgm ent H ew art L.C.J. stated that there w ere  m aterials on which  
the jury, if  they accepted certain evidence and took a certain view , might 
have reduced their verdict to one of m anslaughter. In  these circum ­
stances the question should not have been w ithdraw n  from  the jury .

The principles laid dow n in these cases w ere  again affirmed in R ex . v. 
T h orpe ’ . In this case H ew art L.C.J. stated as fo llow s : —

“ H e  (L o rd  Reading in R ex . v . H op p er) then stated the principle as 
fo l lo w s : — ‘ W e  do not assent to the suggestion that as the. defence  
throughout the trial w as accident, the Judge w as justified in not putting  
the question as to m anslaughter. W hatever the line of defence  

adopted by  Counsel at the trial of a prisoner, w e  are of opinion that it 
is for the Judge to put such questions as appear to him  properly  to arise  
upon the evidence even although Counsel m ay not have raised such 
question himself

That principle is not in the smallest decree in conflict w ith  the ju d g ­
ments in cases such as R ex . v . C lin ton  \ and R ex . v . R o b in so n . (s u p r a ) . I f  

there is no evidence on which a verdict of m anslaughter can properly  be 
found it is the duty o f the Judge not to leave to the ju ry  the question  
o f manslaughter, b u t 'i f  there is evidence, then it is the duty of the 
Judge to leave the question although it has not been raised by the 
defence and is inconsistent w ith  the defence actually raised.”

A pp ly ing  the principles that have been so clearly  stated by  
H ew art L.C.J. the only question that arises in this case is w hether there 
was evidence on which a verdict that the appellant in stabbing the 
deceased had m erely exceeded the right of private defence as provided  
by Exception 2 to section 294 of the Penal Code could properly  be found  
by the jury. The only evidence to suggest such a defence is that of the 
appellant. The latter contended that after the deceased struck him  w ith  

his hand he dropped his w a lk ing  stick. Then the other men in the 
boutique stood up, surrounded him  and wanted to get hold of him. H e  
thought they w ou ld  assault him and get hold of him  and so he stabbed  
the deceased. The right of private defence by  virtue of section 95 of the 
Penal Code arises w hen a reasonable apprehension of danger to the body  
arises from  an attempt or threat to commit the offence though' the offence 
may not have been committed. So fa r as the deceased w as concerned
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there w as no threat or attempt to commit an offence on the appellant. 
The latter could not, therefore, have had a reasonable apprehension of 
'danger to his body arising from  a threat by  the deceased. In  these 
circumstances it w as impossible to say there w as any evidence on which  
the ju ry  could properly say that the case came w ithin Exception 2 to 
section 294 of the Penal Code. M oreover the learned Judge in putting 
to the ju ry  the question as to whether the case came w ithin Exception 4 
to section 294 adopted a course that w as on the facts the most favourable  
to the appellant.

W e  are, therefore, of opinion that the failure of the Judge to put the 
question of private defence to the ju ry  did not in the circumstances of 
this case amount to misdirection. W e  are in this connection following  
the Indian cases referred to on page 364 of M u kerji, Trial b y  Jury and 
M isdirection .

The application for leave to appeal must, therefore, be refused.

A pplication  refused .


