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V E L L U P I L L A I v. T H E C H A I R M A N , U R B A N 
DISTRICT COUNCIL. 

56—D. C. (Inty.) Jaffna, 7,327. 

Action—Wrong person named as defendant—Substitution of right defendant— 
Amendment of caption. 

ft 
Where the plaintiff, who had a cause of action against an Urban 

District Council, by a mistake named the Chairman of the Council as the 
defendant in the plaint and where, at the trial, an issue was raised that 
the action had not been properly constituted,— 

Held, that the plaintiff should be allowed to amend the caption by 
substituting the Council In place of the Chairman. 

JAL P P E A L from an order of the District Judge of Jaffna. 

S. Subramaniam for plaintiff, appel lant . 

N. Nadarajah ( w i t h h i m B. Kumarakulasinghe), for defendant, r e ­
spondent . 

Cur. adv. vult. 
S e p t e m b e r 28, 1936. A B R A H A M S C.J.— 

In this case the plaintiff had a cause of action against the Urban District 
Council , Jaffna. H e or I should say his proctor s e e m s to h a v e been under 
t h e impress ion that h e could not sue the Council direct but would h a v e 
to do so by n a m i n g the Chairman of the Council a s the defendant. Under 
sec t ion 10 of the Local G o v e r n m e n t Ordinance an Urban District Council 
can be s u e d in i ts o w n name. T h e r e is no doubt by the wording of the 
p la int itself that the plaintiff w a s under the. impress ion that his cause of 
act ion w a s against the Urban District Council itself for h e continual ly 
m e n t i o n s the defendant Council and prays for judgment against the 
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defendant Counci l for Rs. 10,000. T h e a n s w e r of the de fendant also 
appears to m e to indicate that h e too k n e w v e r y w e l l that t h e plaintiff 
in tended to bring his act ion against the Counci l and not against h i m 
personal ly , and a l though in paragraph 9, he denies that the plaintiff h a s 
a n y cause of act ion to sue the defendant , that s e e m s to m e to b e d i s t inct ly 
ambiguous and does not create t h e impress ion that h e m e a n t to c o n v e y 
that h e h imsel f w a s not l iable to be sued. 

W h e n the parties c a m e to trial the pre l iminary i s sue w a s raised o n 
behalf of the defendant that the act ion against t h e Cha irman w a s not 
properly inst i tuted. T h e l earned Distr ict J u d g e a l l o w e d that i ssue . 
T h e proctor for the plaintiff m o v e d to a m e n d the caption. T h e l earned 
Distr ict J u d g e said that the capt ion if a m e n d e d w o u l d not r e m e d y the 
posit ion, w h i c h could on ly be r e m e d i e d by subst i tut ing or adding a 
different party, w h o w o u l d t h e n b e ent i t l ed to p lead all defences , inc luding 
prescription s ince at that s tage t i m e w o u l d h a v e run against t h e plaintiff 
so as to const i tute the defence of prescript ion b y t h e Counci l . T h e 
learned District J u d g e refused to grant any t i m e for the purpose of 
subst i tut ing a different party, proceeded to trial and g a v e j u d g m e n t b y 
d i smiss ing the plaintiff's act ion w i t h costs. 

There is no doubt in m y min d that the plaintiff in tended to sue the 
Urban Distr ict Counci l and this case bears a v e r y c lose r e s e m b l a n c e to 
the case of Lord Bolinbroke v. Townsend1, w h e r e a n a m e n d m e n t of this 
na ture w a s a l lowed. There is a s l ight dis t inct ion b e t w e e n the facts 
because in that case the a m e n d m e n t w a s appl ied for before the part ies 
w e n t to trial but, in m y opinion, that is a d is t inct ion w i t h o u t a difference-

I t is argued b y Mr. Nadarajah for the respondent that if w e a l low th i s 
a m e n d m e n t w e should be in fact depr iv ing the de fendant Counci l , as it 
w o u l d then be, of the defence of prescr ipt ion and w e h a v e h a d c i ted to u s 
t h e case of Weldon v. Neal", w h e r e Lord Esher M.R. he ld that if an 
a m e n d m e n t w e r e a l l o w e d in the p lead ings t h e defendant 's r ight to p lead 
the S ta tute of L imi ta t ions w o u l d b e taken a w a y , w h i c h w o u l d h a v e b e e n 
in t h e opinion of the l e a r n e d Master of the Rol ls , improper and unjust . 
T h a t case is different f rom this in that it w a s sought to a m e n d t h e p lead ings 
b y inst i tut ing a f re sh cause of act ion w h i c h w a s outs ide t h e per iod of 
l imi ta t ion . 

I th ink that if w e do not a l l ow t h e a m e n d m e n t in this case w e s h o u l d b e 
d o i n g a v e r y g r a v e injus t ice to t h e plaintiff. It w o u l d appear as if the 
shor tcomings of h i s l ega l adviser, the pecul iar i t ies of l a w and procedure , 
and the conges t ion in the Courts h a v e al l c o m b i n e d to depr ive h i m of h i s 
cause of act ion a n d I for o n e refuse to b e a party to s u c h an outrage u p o n 
just ice . This is a Court of Just ice , it i s not a n A c a d e m y of L a w . 

I w o u l d a l low the a m e n d m e n t , but o b v i o u s l y t h e plaintiff shou ld b e 
m u l c t e d in costs. H e w i l l pay t h e de fendant t h e costs of the day's h e a r i n g 
and also the costs of t h e p r o x y and a n s w e r fi led b y t h e defendant . W e 
m a k e no order as to costs of t h e appeal . 

SOERTSZ A.J.—I agree. 

A p p e a l allowed. 


