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Present: E n n i s J . and D e S a m p a y o A . J . 

D A N I E L et al. v. S I L V A et al. 

326—D. C. Galle, 1,151. 

Deed of 1836-^Copy filed in an action in 1862—Deed not registered under 
Ordinance No. 6 of 1866—Deed inadmissible—Prescription— 
Emphyteusis. 

B y deed dated December 24, 1836, A granted to B and C a 
perpetual lease of a field o n the terms that they should cultivate i t 
and deliver one-third o* the crops to the landowner as ground share. 
The lease was. no t registered as required by Ordinance N o . 6 of 1866. 
I n 1862 a copy of the lease was filed in a District Court action 
brought b y B against A and others in consequence of an ouster; 
the lessees were held in that act ion entit led to possession, provided 
they fulfilled the condition of the lease. I n the present action 
brought b y the successors i n tit le of A against the heirs of B and C, 
i t was held that the lease was not admissible in evidence. 

The interest created b y the deed is one in the nature of an 
emphyteusis , and such an interest m a y be acquired by prescription. 

r j T H E fac t s appear f r o m t h e j u d g m e n t . 

A. St. V. Jayewardene ( w i t h h i m Jayatileke), for appe l lants . 

E. W. Jayewardene, for r e s p o n d e n t s . 

Gur. adv. vult. 
N o v e m b e r 1 4 , 1 9 1 3 . E N N I S J . — 

I n th i s ac t i on t h e plaintiffs c l a i m t i t l e t o a field cal led H a t h a u l -
kumbura , w h i c h original ly b e l o n g e d t o o n e Gal legey Hender i ck . 
Hender ick , in 1836, g a v e a perpe tua l l e a s e t o t w o persons , Aberan 
and Danie l , o n condi t ion t h a t t h e y c u l t i v a t e d t h e field and g a v e 
one- th ird of t h e profits t o h i m . T h e de fendant s c l a i m through 
Aberan , b u t i t appears t h a t A b e r a n a n d D a n i e l ' s d e e d of 1836 w a s 
never regis tered, and o n e of t h e i s s u e s in t h e case w a s i t s admis 
s ibi l i ty in e v i d e n c e . I t appears t h a t in 1862 D a n i e l brought a n 
act ion N o . 2 0 , 8 1 0 i n t h e Di s tr i c t Court of Gal le aga inst H e n d e r i c k 
a n d h i s brother Girigoris for t h e pos se s s ion of part of t h i s field a n d 
for a dec larat ion of t i t l e in t e r m s of t h e deed of 1836, H e n d e r i c k a n d 
Girigoris h a v i n g o u s t e d h i m from possess ion . D e c r e e w a s entered 
in 1863 , t h e Court finding o n t h e construct ion of t h e d e e d of 1836 
t h a t b o t h Aberan a n d D a n i e l h a d jo int ly c o v e n a n t e d t o cu l t iva te 
t h e field, t h a t n o forfeiture had b e e n incurred, and t h a t t h e ouster 
of t h e plaintiff (Danie l ) w a s i l legal . 

I t appears t h a t t h e original d e e d of 1836 w a s n o t filed in t h a t 
case , a certif ied c o p y o n l y h a v i n g b e e n p u t in . I t w a s n o t , therefore, 
u t t er ly b e y o n d t h e p o w e r of t h e de fendant s ' predecessors t o h a v e 
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1918. registered t h e deed , which remained in their possess ion and has been 
ENNIS"J. produce by t h e m in th i s case . T h e old case l e a v e s n o doubt a s 

—7- t o t h e genuineness of t h e deed of 1836, and it s e e m s t o m e a highly 
Sitoa* technica l object ion in th i s particular case t o urge t h e effect of t h e 

Ordinance N o . 6 of 1866, w h i c h w a s intended t o prevent t h e 
production of fa lse deeds in ev idence , t o defeat t h e defendants . 

Technica l ly , I consider t h e deed of 1836 is not admiss ible , and 
n o i ssue has b e e n raised as t o whether t h e defendants h a v e acquired 
b y prescription t h e rights t h e y c la im. I think, in t h e c i rcumstances 
of this case , s u c h an i s sue should be framed n o w , and t h e part ies 
heard thereon. I would accordingly frame an i s s u e : " H a v e t h e 
defendants acquired b y long possess ion a right t o possess and take 
two-thirds share of t h e crops? " and send t h e case back t o t h e 
Distr ict Court for t h e trial of t h a t i s sue . The costs of t h e appeal 
should b e costs of t h e cause . 

DE SAMPAYO A . J . — 

One Hender ick Si lva w a s admit ted ly t h e owner of three-fourths of 
t h e field cal led H a t h a u l k u m b u r a . B y deed dated D e c e m b e r 2 4 , 
1836, h e granted t o t w o persons n a m e d D a n g a m u w e g e Danie l and 
Path iranage Aberan a perpetual l ease of t h e field, on t h e t e r m s t h a t 
t h e y should cul t ivate it and deliver one-third of t h e crops t o t h e 
landowner as ground share. Hender ick Si lva by deed dated 
February 15, 1862, sold t h e field t o h i s brother Frederick alias 
Girigoris, w h o s e heirs by deed dated J u n e 25 , 1912, sold it to t h e 
plaintiffs. T h e act ion is brought for possess ion and d a m a g e s 
against t h e defendants , w h o are t h e heirs of Pathiranage Aberan. 
T h e de fendants set u p their right under t h e deed of 1836, and are 
m e t by t h e object ion t h a t t h e deed is no t admiss ible in ev idence by 
reason of i ts n o t hav ing been registered under t h e Ordinance No . . 6 
of 1866. I t appears t h a t in 1862 t h e other cult ivator, Danie l , 
assert ing right under t h e deed in quest ion, brought t h e act ion 
N o . 20 ,810 of t h e Dis tr ic t Court of Galle against Hender ick and 
Girigoris and t w o others in consequence of an ouster from a portion 
of t h e field which , apparent ly b y s o m e arrangement b e t w e e n h i m 
and Aberan, h e h a d cul t ivated. H i s r ights were upheld by t h e 
S u p r e m e Court in appeal , w h i c h dec ided t h a t t h e l e s sees were 
ent i t led to possess ion provided t h e y fulfilled t h e condit ions of the 
lease , and d i s sented from t h e opinion of t h e lower Court t h a t t h e y 
could only sue Hender ick Si lva for d a m a g e s for breach of contract . 
T h e Dis tr ic t J u d g e in th i s case admit ted t h e d o c u m e n t in ev idence 
o n t w o grounds : (1) b e c a u s e h e considered that it w a s not a d o c u m e n t 
creating " t i t le " wi th in t h e m e a n i n g of sect ion 2 of the Ordinance -
N o . 6 of 1866, and (2) because t h e d o c u m e n t having b e e n filed in t h e 
act ion N o . 20 ,810 , and h a v i n g s ince remained t h e s e , t h e defendants 
m i g h t c la im t h e benefit of t h e proviso of sec t ion 7 of the Ordinance. 
A s regards t h e first point , I do n o t th ink t h e Distr ict J u d g e is right. 
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I n m y op in ion t h e Word " t i t l e " i s no t u s e d i n t h e s e n s e of dominium. *M8. 
but i n t h e larger s ignif ication of " r ight " or " interes t " i n land . DBSIHPAXO 
This i s m o r e c learly s e e n b y reference t o sec t ion 6, w h i c h speaks of A J . 
persons c la iming " in teres t under a n y s u c h d e e d , " &o. T h e o ther Daniel v. 
reason g i v e n for t h e recept ion of t h e d e e d i s more substant ia l . I n 
t h e K i t u l p e S a n n a s c a s e ( D . C. R a t n a p u r a , 1 ,111 w h e r e a s imi lar 
q u e s t i o n w a s raised w i t h reference t o a s a n n a s w h i c h had b e e n 
produced i n a n ac t ion N o . 2 , 6 1 8 prior t o t h e e n a c t m e n t of t h e 
Ordinance of 1866, i t w a s p o i n t e d out t h a t t h e d o c u m e n t cou ld n o t 
b e brought w i t h i n t h e p r o v i s o , t o s ec t ion 7, because , s ince t h e 
person c la i ming under i t m i g h t h a v e t a k e n s t e p s under s ec t ion 6 
t o h a v e t h e d o c u m e n t registered, n o t w i t h s t a n d i n g t h e fac t of i t s 
be ing i n t h e c u s t o d y of. t h e Court , i t could n o t b e sa id t h a t t h e 
fai lure t o register w a s d u e t o a c a u s e u t ter ly b e y o n d t h e control 
of t h a t person . T h e Dis tr i c t J u d g e ' s s econd ground for rece iv ing 
t h e deed of 1836 in e v i d e n c e in t h i s case , therefore, does n o t s e e m 
t o b e t enab le . B u t i n t h e K i t u l p e S a n n a s case t h e i n s t r u m e n t w a s 
a d m i t t e d i n e v i d e n c e b y t h i s Court for another reason , w h i c h w a s 
s t a t e d b y W e n d t J . a s f o l l o w s : " I agree w i t h t h e c o n t e n t i o n of 
t h e plaintiff 's counse l t h a t t h e Ordinance does n o t apply t o th i s 
s a n n a s . B e f o r e i t w a s e n a c t e d , t h e g e n u i n e n e s s of t h e s a n n a s b e c a m e 
t h e subjec t of a judicial trial , and t h e i n s t r u m e n t w a s m a d e part 
of t h e e v i d e n c e a n d therefore part of t h e record. T h e decree 
pronounced i t g e n u i n e . I t c e a s e d t o b e a d o c u m e n t in private 
h a n d s . T h e Ordinance , a s po in ted o u t b y Lawr ie A . C . J . in t h e 
c a s e l a s t c i t ed ( i . e . , Attorney-General v. Kiriya2), appl ies o n l y t o 
s u c h d o c u m e n t s . I t does n o t affect publ ic records, t h o m b u s , & c , 
t h e publ ic arch ives , nor t h e decrees of Court a n d t h e l i k e . . There 
i s n o provis ion for t h e regis trat ion of decrees . T h e decree is. 
c a s e N o . 2 , 6 1 8 i s , therefore , admiss ib le in e v i d e n c e . H o w is t h e 
Court t o ascerta in w h a t s a n n a s w a s uphe ld by t h a t decree u n l e s s 
t h e i n s t r u m e n t is, p r o d u c e d ? F o r t h e s e reasons I th ink t h a t t h e 
s econd s a n n a s t o u g h t t o h a v e b e e n rece ived in e v i d e n c e . " Thi s 
rul ing m i g h t app ly t o t h e present case b u t for t w o fac t s , v i z . , t h a t 
t h e inquiry and dec is ion in t h e old act ion N o . 2 0 , 8 1 0 w e r e not as t o 
t h e g e n u i n e n e s s of t h e d o c u m e n t , and t h a t w h a t w a s there produced 
w a s n o t t h e d o c u m e n t i tself b u t a certified copy of i t . T h e K i t u l p e 
S a n n a s case w a s itself c o m m e n t e d u p o n b y W o o d R e n t o n J . in 
Kalu v. Aruma,3 and t h e case under appeal w a s d i s t inguished from 
i t on t h e ground t h a t , in t h e old c a s e d e p e n d e d o n for t h e purpose 
of a d m i t t i n g t h e " s i t tu " there i n ques t ion , t h e e v i d e n c e had n o 
reference t o t h e d o c u m e n t , a n d t h e j u d g m e n t , w h i c h in so m a n y 
words d i s m i s s e d t h e plaintiff 's oase , could not b e regarded a s 
h a y i n g affirmed t h e g e n u i n e n e s s of t h e d o c u m e n t . T h e j u d g m e n t 
of W e n d t J . i n t h e K i t u l p e S a n n a s case w a s n o d o u b t inf luenced b y 

i S. C. Min., Nov. 11,1908. 2 (1897) 8 N. L. R. 81. 
3 See p . 484. 
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IMS. the consideration t h a t t h e Ordinance N o . 6 of 1886 w a s enacted for 
t h e purpose of exc luding false d o c u m e n t s , and t h a t t h e genuineness 
of the sannas being t h e very point of decis ion in t h e case , t h e object 
of t h e Ordinance w a s attained once for all. I n t h e case N o . 20 ,810 , 
however , t h e genuineness of the deed of 1836 w a s not in ques t i o n— 
i t w a s in fac t a d m i t t e d — a n d t h e decree w a s only concerned w i t h t h e 
construct ion of i t . I n th i s s ta te of facts I a m not prepared t o hold 
t h a t t h e deed w a s properly admit ted in evidence . B u t i t would b e 
hard t o deprive t h e defendants of their rights under the deed upon 
th i s h ighly technica l ground if t h e y could establ ish those rights in 
s o m e other w a y . T h e interest created b y t h e deed is one in t h e 
nature of e m p h y t e u s i s , a n d such an , interes t m a y . I th ink.be acquired 
b y prescription. I agree that t h e case should be sent back for t h e 
determinat ion of t h e i ssue formulated in t h e judgment of m y 
brother E n n i s . 

Sent back. 

KALU v. ARUMA. 
November 27, 1911. WOOD RENTON J.— 

It is quite clear, and it was admitted at the argument before me by Mr. 
Tambyah, the plaintiff-appellant's counsel, that the contest between the 
parties in the present case is one that depends on paper title, and on that 
alone. The plaintiff-appellant cannot succeed unless he is in a position to 
rely on the " sittu " of 1815, which is specially referred to both in his plaint 
and in his replication to the defendant-respondent's answer. The " sittu," 
being a document executed before February 1, 1840, was inadmissible as 
evidence at the trial in the present case, unless it was registered in conformity 
wfth the provisions of section 2 of Ordinance No. 6 of 1866, or is exempted 
from such registration. It was admittedly not so registered, and the only 
point that Mr. Tambyah was able to make in support of his contention that 
it could now be taken account of by the Commissioner of Requests at all was 
that it had been set out in the pleadings and relied upon by a predecessor in 
title of his client in an action (D. C. Kandy, No. 32,985) brought against him 
by a predecessor in title of the defendant-respondent, which had been disposed 
of before January 1, 1868, the date at which, by section 7 of Ordinance No. 6 
of 1866, it was necessary that all old deeds of the class to which it belongs 
should be registered. In support of that contention Mr. Tambyah referred 
me to 805—D. C. Ratnapura, No. 1,111 (S. C. Min., Nov. 11, 1903), in which 
Wendt J., whose judgment was concurred in by Grenier J., held that a sannas, 
which would otherwise have been void under section 7 of Ordinance No. 6 of 
1866, but whose genuineness had been upheld by a judicial decree before the. 
enactment of Ordinance No. 6 of 1866, was admissible in evidence. " The 
•decree," said Wendt J., " pronounced it genuine. It ceased to be a document-
in private hands." It may be noted that an application made to the Court, 
subsequent to the trial, by the parties who produced the sannas that it should' 
be returned to them was refused. I do not consider it necessary to consider 
further the grounds of the decision in 305—D. C. Ratnapura, No. 1,111, for, in 
my opinion, they cannot be made applicable to what took place in ~D. C. Kandy, 
No. 32,985: I have called for and examined the record. In that case Kirie, ' 
daughter of Tikiri Tamana, one of the sons of Aruma Duraya, through whom' 
the defendant-respondent claims, eued TJnga Duraya, a predecessor in title of 
the plaintiff-appellant, claiming a' declaration of title to certain lands, not 
including the land in suit in the present action. Unga Dnraja relied by way 
of defence (1) on the " sittu " from Ella Duraya, whom the appellant alleges 

DB SAMPAYO 
A . J . 

Daniel v. 
Silva 
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to Have been the original owner of the land, and (2) on prescription. The 1911. 
" sittu " and a cerfaiied translation of it were filed with the answer. Er ie died "~— 
during the pendency of the suit, and her daughter was substituted as plaintiff. Amma 
The plainfiff's counsel examined the defendant, and then called several other 
witnesses. The evidence dealt with possession alone. I find in it no reference 
to the " sfttu " and the judgment—which was as follows: " Plaintiff's case 
finally dismissed with costs "—cannot be regarded as having affirmed its 
genuineness. But D. C. Kandy, No. 32,985, differs in yet another point 
from the facts in 305—D. C. Batnapora, No. 1,111, in that it appears from the 
journal entry in the former case tinder date August 19, 1867, that the Court 
allowed the " sittu " itself to be removed from the record. The " sittu " 
then passed again into the hands of the appellant's predecessor in title and 
could have been registered still. It was not so registered, nor was it subse
quently registered, though the time limited for registration was extended to 
February 1, 1875 (see note, 9 S. C. G. 103). 

Mr. Tambyah asked that, in any event, he might still be allowed an oppor
tunity of bringing the appellant within the proviso to section 7 of Ordinance 
No. 6 of 1866, which enables unregistered oldi deeds to be received in evidence 
on proof that the non-registration was due to causes " utterly beyond the 
control " of the persons producing them. I cannot now accede to this 
application. It appears from the judgment of the Commissioner; of Bequests, 
notwithstanding the words " deeds admitted " in the record, that the 
reception in evidence of the " eittu " was objected to at the trial on the 
ground of non-registration. That was the proper time for Mr. Tambyah's 
present application to me made. It was not made. The point is not taken in 
the petition of appeal. Nor does the appellant now say that he is in possession 
of evidence to satisfy .the proviso in question. 

The appeal must be dismissed with costs. 


