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V . M G N A S I N G H E , A p p e lla n t ,  and M . J .  P I E R I S  (F o o d  a n d  D r u g s  
In s p e c to r ) ,  R e s p o n d e n t

S.G . 1187 /68— M . C. Colombo South, 94037 /A

Control of Prices Act [Cap. 173), as amended by Act No. 44 of 1967—Charge oj selling 
article above Control price—Plea of accident— Maintainability—Penal Code,  
ss. 72, 73.
In  a  p r o s e c u t io n  fo r  a  c o n t ra v e n t io n  o f  th e  C o n tr o l  o f  P rices  A c t ,  th o  f a c t  

th a t  i t  is a  s t a t u t o r y  o ffe n c e  d o e s  n o t  p re c lu d e  th e  a c c u s e d  fr o m  p le a d in g  t h o  
e x c e p t io n  o f  a c c id e n t  c o n te m p la te d  in s e c t io n  7 3  o f  th o  P e n a l C o d e . I n  s u c h  

, a  case  th e  C o n tr o l  o f  P r ic e s  (A m e n d m e n t) A c t ,  N o . 4 4  o f  1 9 5 7 , w h ich  t a k e s  
a w a y  t h o  r ig h t  o f  th e  a c cu s e d  t o  p le a d  th o  e x c e p t io n  o f  m is ta k e  o f  fa c t  (s e c t io n  
72 o f  t h o  P e n a l C o d e ) h a s  n o  a p p lica t io n .

T h o  a c c u s e d -a p p e lla n t , a  sa lesm a n , s o ld  a n  a r t ic le  f o r  R s . 5 9 S  w h en  i t s  
C o n tro l  P r ic e  w a s  R s . 5 'S 9 . . H is  e x p la n a t io n  w a s  th a t  w h e n  h e  w r o te  o u t  t h e  
b ill h e  in a d v e r to n t ly  t ra n s p o s e d  th e  figu re  9 fo r  th o  fig u r e  8, s o  th a t  th e  p r ic e  
w h ich  h o  m e a n t  t o  c o n v e y ,  im m e d ia te ly  a fto r  a s ce r ta in in g  it  f r o m  th e  Gazette,  
v iz .  R s . 5 '8 9  b e c a m e  R s .  5 '9 8 .

T1 eld, t h a t  th o  t ra n s p o s it io n  o f  figu res w as a n  a c c id e n t  w ith in  th e  m e a n in g  
o f  s e c t io n  7 3  o f  th e  P e n a l C o d e .

\ .

A p p e a l  f r o m  a  ju d g m e n t  o f  th o  M a g is tra te 's  C o u r t , C o lo m b o  S o u th .

S. Nadesan, Q .C ., "with H . D . Tambiah, f o r  th o  a c c u s e d -a p p e lla n t .

T. Wickramasinghe, C row n  C ou n se l, f o r  th e  A tto r n e y -G e n e r a l.

Cur. adv. vult.

O cto b e r  8 , 19 6 9 . d e  K jretser, J .—

In  th is  ca se  th o  M a g istra te  o f  C o lo m b o  S o u th  (M r. C o lin  M o n d is ) 
c o n v ic te d  th e  a c c u s e d , a  sa lesm an  in  th o  e m p lo y  o f  th e  Starlin©  
P h a rm a cy , B a m b a la p it iy a ,  o f  th e  ch a rg o  la id  a g a in s t  h im  th a t  he h a d  
so ld  th o  d ru g  k n o w n  as  B r o v o n  L iq u id  In h a la n t, w h ic h  I  sh a ll h e re a fte r  
re fo r  t o  as  B r o v o n ,  f o r  R s .  5 '9 S  w h en  its  C on tro l P r ic e  w a s  R s . 5 'S 9 . 
T h o  a c c u s e d  h as a p p e a le d .

I t  is  c o m m o n  g r o u n d  th a t  th e  a ccu se d , o n  8 .3 .6 S , s o ld  to  th©  
co m p la in a n t S ilv a , w h o  d e s cr ib e d  h im s e lf  a s  a  D o c t o r  in  th e w itn ess  b o x ,  
b u t  w h o m  C o u n se l a t  th e  a p p e a l w as a t  p a in s  to  s h o w  w a s  a  re t ir e d  
a p o th e ca ry , a  f a c t  u n k n o w n  t o  C ou n sel a t  th o  tr ia l, a  b o t t lo  o f  B r o v o n  
fo r  R s . 5" 98 .

T h o  c o m p la in a n t  a n d  th o  a c c u s e d , w h o  a lo n o  s p o k o  to  th o  c ir c u m 
stan ces u n d e r  w h ich  th o  sa le  t o o k  p la ce  g a v o  v ers ion s  d iffe r in g  in  d e ta il . 
T h o  M a g istra te , w h o  h as m a d o  n o  a t te m p t  to  a n a ly s e  th o  e v id e n c e  h a s  
a c c e p te d  th e  v e rs io n  o f  th o  co m p la in a n t  fo r  th o  reason  th a t h e  g a v o  h is  
e v id o n co  “  in  a  m a n n e r  th a t  sa tis fied  m o  b e y o n d  a n y  r e a so n a b le  d o u b t  o f
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th e  tru th  o f  th o  m a tt e r s  ”  t o  w hich  h e te s t ifie d  in  t h e  w itn e ss  b o x .  H o  
sa y s  n o th in g  a s  t o  h o w  th e  a ccu sed  g a v e  e v id e n c e .  D e m e a n o u r  is 
n o to r io u s ly  a  d a n g e r o u s  g u id e  to  g o  b y , b u t  th e  M a g is t ra te  g o e s  fu rth er, 
fo r  h e h a s  t h e r a fto r  u se d  th e  tru th  o f  th o  c o m p la in a n t ’s  e v id e n c e  as th e  
y a r d s t ic k  f o r  t e s t in g  th e  tru th  o f  th o  d e fe n ce . F o r  e x a m p le  h o  sa y s , 
“  I f  b y  a n  a c c id e n t a l  s lip  o f  th e  p en  th o  figu res 8  a n d  9  w e re  tra n sp osed  
in th o  ca sh  m e m o , th e  a ccu se d  cou ld  h a v e  im m e d ia te ly  r e c t if ie d  i t  w h en  
th o  d o c t o r  b r o u g h t  i t  t o  h is  n o tice . ”  T h o  a c c u s e d ’s e v id e n c e  is th a t  th e  
d o c to r  n e v e r  b r o u g h t  i t  t o  his n o tice . N o  r e a s o n  is  g iv e n  w h y  th e  
a c c u s e d ’s e v id e n c e  is n o t  th o  tru th  on  th o  p o in t .

I  d o  n o t  t h in k  i t  sa fe  in th e  c ircu m sta n cos  t o  a c c e p t  a s  c o r r e c t  th e  
fin d in gs  o f  fa c t  b y  th e  M ag istra te .

T h e  d e fe n c e  in  t h is  case  is based  o n  th o  e x c e p t io n  o f  a c c id e n t  o r  
m is fo r tu n e — S e c t io n  7 3  o f  th o  P en al C ode .

T h a t  is o n e  o f  th e  e x ce p t io n s  still le ft  f o r  th e  a c c u s e d  t o  ])lea d  w h en  
ch a rg e d  w ith  a n  o f fe n c o  o f  th is  nature, fo r  s h o r t ly  a ft e r  th o  fiv o  ju d g e s ’ 
d e c is io n  Perera v. rep orted  in  56  N .L .R .  a t  p a g o  433  w h ich
h e ld  th a t  th o  e x c e p t io n  o f  m ista k e  o f  fa c t , S e c t io n  7 2  o f  th o  C od e , c o u ld  
b e t a k e n  b y  a  p e r s o n  ch a rg e d  w ith  a s ta tu to r y  o f fe n c e , le g is la t io n — A c t  4 4  
o f  1957— w a s  p a s s e d  ta k in g  a w a y  th e  r ig h t  o f  an  a c c u s e d  ch a rg e d  w ith  an  
o ffe n ce  u n d e r  t h e  P r ic e  C on tro l A c t  t o  p le a d  th a t  e x c e p t io n .

T h o  f iv e  ju d g e s  h a v e  sa id  as  fo llow s

“  W h e r e  th e  d e fin it io n  o f  an  o ffen ce  c o n ta in s  w o r d s  o f  a b so lu te  a n d  
u n q u a lifie d  p r o h ib it io n , th o p rosecu tion  n e e d  o n ly  e sta b lish  b e y o n d  
re a so n a b le  d o u b t  th e  com m ission  o f  th e  p r o h ib it e d  a c t  a n d  is n o t  
r e q u ire d  in  a d d it io n  t o  estab lish  th a t  th e  a c c u s e d  a c t e d  w ith  a n y  
sp e c ific  in te n t io n  o r  k n o w lcd g o . But this does not mean that in, such a 
case the accused is to be denied the right to •plead any of the general 
exceptions set out in Chapter 4 of the Code. ”

T h e ro  is  th u s  h ig h  a u th o r ity  fo r  th o  p r o p o s it io n  th a t  th e  e x ce p t io n  
u n d er  S e c t io n  7 3  is  o p e n  to  th e  accu sed .

T h e  a c c u s e d ’s e x p la n a t io n  is th a t w hen  h e w a s a s k e d  fo r  th o  B r o v o n  h o  
ch e c k e d  th e  p r ic e  f r o m  th o  G azetto  a n d  g o t  th e  d r u g  fr o m  th e  sh elf. A t  
th a t  s ta g o , a c c o r d in g  to  h im , th ero w as an  a r g u m e n t  as t o  w h eth er th e  
d o c t o r  w a s n o t  e n t it le d  to  a  com m ission , a n d  h e  w r o t e  o u t  th e  bill, 
in a d v e r te n t ly  tr a n sp o s in g  th e  figure 9 fo r  th o  fig u re  S, s o  th a t  th e  p r ic e  
h e  m e a n t  t o  c o n v e y  viz. R s . 5 'S 9  becam o R s .  5 ‘ 98 .

T h e  d o c t o r  h a s  d e n ie d  th ero w as a n y  c o n t r o v e r s y  in  re g a rd  to  co m m is 
s ion . W h ilo  i t  a p p e a r s  t o  m o  m oro p r o b a b lo  th a n  n o t ,, th a t  th e  d o c to r ,  
a  p e fs o n  w h o  th is  v e r y  in c id e n t sh ow s w as th o  typ e  o f  m a n  carefu l n o t  
t o  b o  d e p r iv e d  o f  n in e  cen ts, w h o  w as a c c u s to m e d  t o  o b ta in in g  th e  1 0 %  
c o m m iss io n  g iv e n  t o  d o c to r s  w ou ld  ask fo r  it , a n d  th a t  th ere  w o u ld  b e  som e  
a rg u m e n t w h e n  i t  w a s  re fu sed , i t  seem s t o  m e  Jh at e v e n  i f  th ere  w as n o

1 (1965) 56 N. L. i ? .  433.
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s u c h  c o n tr o v e r s y , th e  c h a rg in g  o f  t h e  w r o n g  p r ice  co u ld  s t ill b e  d u e  t o  
w h a t  a c c u s e d  sa ys  i t  w a s d u e  t o  vis. a  tra n s p o s it io n  o f  figures. T h e  f a c t  
th a t  t h e  P r ic e  C on tro l O rd er  c a m e  in  o n ly  in  2.3.G S., six  d a y s  b e fo r e  th is  
in c id e n t  a n d  th a t  o v e r  1 ,0 0 0  d r u g s  b e c a m e  p r ic e  co n tro lle d , m a k e s  i t  
m o r e  l ik e ly  th a n  n o t  th a t  th e  a c c u s e d  is  te llin g  th e  tru th  th a t  lie  h a d  t o  
o b t a in  th e  p r ice  o f  B r o v o n  b y  r e fe re n ce  t o  th e  G a ze tte . T h e  c o m p la in a n t  
is  n o t  in  a  p o s it io n  t o  s a y  w h e th e r  t h e  a c c u s e d  con su lted  th e  G a z e t te  o r  
n o t .  A c c o r d in g  to  th e  c o m p la in a n t  t h e  a c c u s e d  b rou g h t th e  B r o v o n  t o  
h im  w ith  th e  cash  m e m o  a lr e a d y  w -ritten  o u t ,  a n d  fro m  th e  cash  m e m o  
h e  re a lis e d  th a t  th e  a c c u s e d  h a d  c h a r g e d  h im  R s . 5 '9S . I t  s e e m s  t o  m e  
t h a t  i t  is  e x tre m e ly  u n b k e ly  th a t  th e  a c c u s e d  w h o  h a d  ta k en  th e  t r o u b le  
t o  c h e c k  th e  p r ice  w o u ld  w r ite  o u t  th e  b i ll  im m e d ia te ly  a fte r  w ith  t h e  
fig u res  t r a n s p o s e d e x c e p t  b y  in a d v e r te n c e . I f  th e  c o m p la in a n t ’s e v id e n c e  
is  t r u e  t h a t  th ere  w as a n  a r g u m e n t  o v e r  th e  correctn ess  o f  th e  p r ic e ,  
th e  c o n d u c t  o f  th e  a c c u s e d  as sp ok en - t o  b y  th e  co m p la in a n t is  q u it e  
c o n s is te n t  w ith  th e  a c c u s e d  b e h a v in g  in  th a t  w a y  becau se  h e  w a s  
c o n fid e n t  o f  th e  co rre ctn e ss  o f  th e  p r ic e  h e  h a d  se t d ow n , fo r  h a d  h e  n o t  
ju s t  c h e c k e d  it  in  th e  G a z e t t e ?  N o t  u n n a tu ra lly , th e  c o m p la in a n t  w h o  
h a d  a 'd is p e n sa r y , a n d  w o u ld  th e r e fo r e  v e r y  lik e ly  h a v e  th e  P r ic e  O r d e r  
th e re  a n d  w h o  w o u ld  h a v e  c h e c k e d  th e  c o n t r o l  p r ic e  o f  B r o v o n  h e  w a n t e d  
t o  b u y , b e fo re  he c a m e  t o  th e  p h a r m a c y , w o u ld  b e  a n n o j-e d  a t  t h e ' 
o b s t in a c y  o f  th e  a ccu s e d  in  in s is t in g  th a t  th e  p r ice  he c h a r g e d  w a s  
c o r r e c t  a n d  re a c t  as h e  d id .

I t  ap p ears ’ t o  m e, th a t  th e  a c c u s e d ’s e x p la n a t io n  vis. th a t w h en  h e  w r o t e  
o u t  th e  b ill 5 '9 3  h e h a d  in a d v e r te n t ly  tra n s p o s e d  th e  figure 5 S9 w h ic h  h e  
h a d  ju s t  seen  in  th e  G a z e tte , is a  t r u e  o n e . T h a t  so r t o f  h a p p e n in g  is  a  
q u ite  c o m m o n  occu re n ce . I t  th e n  m e a n s  th a t  som eth in g  q u ite  f o r t u i 
to u s , so m e th in g  w h ich  h e  h a d  n o  c o n t r o l  ov e r ,' cau sed  th e  a c c u s e d  t o  
tra n sp o se  th o  figures o f  th e  c o r r e c t  c o n t r o l  p r ic e  w h ich  he h a d  v e r if ie d  a s  
5 '8 9  a n d  w h ich  it  h a d  b e e n  h is  in te n t io n  t o  ch a rg e . Such  a n  o c c u r r e n c e  
c a n  b e  a t tr ib u te d  t o  a c c id e n t , fo r  th e  id e a  o f  som eth in g  fo r t u it o u s ,  
s o m e th in g  th a t  h ap p en s o u t  o f  th o  o r d in a r y  co u rse  o f  th in gs is in v o lv e d  
in  t h o  te rm  acc id en t.

I t  a p p ea rs  t o  m e th a t  th e  a c c u s e d  lia s d is ch a rg e d  th e  bu rden  o f  p r o v in g  
th o  fa c ts  t o  b rin g  h im  w ith in  th e  e x c e p t io n  a n d  th at liis a p p ea l s h o u ld  b e  
a llo w e d . B e fo r e  I  p a r t  w ith  th is  a p p e a l, I  th in k  it  n ce c ss a iy  to  s a y  t h a t  
th e  M a g is tra te 's  rem ark  w h e n  p a ss in g  s e n te n c e  “  th a t  the d o c to r  h a d  r u n  
th e  r isk  o f  b e in g  b la ck lis te d  b y  a  la rg e  c o m b in e  like M a ck w o o d s  L t d . ,  a  
su b s id ia r y  o f  w h ich  is S ta r lin e  P h a r m a c y , ju s t  as a ll rep orts  o f  th is  c a s e  
h a d  b e e n  b la ck ed  o u t  fr o m  th e  n e w s p a p e rs  u p  to  n o w  ” , ca sts  p e r f e c t ly  
u n w a rra n te d  aspersion s o n  M essrs M a c k w o o d s  L t d .,  a n d  sh o u ld  n o t  h a v e  
b e e n  m a d e . I t  w o u ld  b e  w ell f o r  h im  t o  re m e m b e r  th a t th e  im p o r t a n c e  
o f  h is  o ff ic e  carries w ith  i t  th e  e x p e c t a t io n  t h a t  h e  w h o  h o ld s  it  w ill w e ig h  
h is  w o r d s  a n d  w ill be  s c r u p u lo u s ly  ca re fu l n o t  to  m a k e  rem ark s th a t  a f fe c t  
in n o c e n t  th ird  parties, fo r  t h e y  h a v e  n o  red ress .

T h e  a p p e a l o f  th e  a c c u s e d  is  a llo w e d .
Appeal allowed.


