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Divorce— Appeal— Requirement of nonce of tendering security—Immunity of 
wife, when appellant—Sufficiency of notice to dispense with security—  

Husband's suit for declaration that marriage was void—Husband 'domiciled 
i n  Ceylon— Wife of Indian domicil and continuously resident i n  India—  

Jurisdiction of Ceylon Court— Prescription— Plaintiff’s delay in filing 
action—Right of Court not to pronounce judgment i n  favour of plaintiff—  

C iv i l  Procedure Code, ss. 597, 602, 604, 607, 756*-Prescription Ordinance, 
s. 15.

Where, in a matrimonial action, petition of appteal was filed and on
the same da; the defendant-appellant by written notice moved that 
security for costs be dispensed with as she was the wife ef the plaintiff- 
respondent,—

Held, that the appellant had not contravened the provisions of section 
756 of the Civil Procedure Code relating to notice of tender of security.
The requirement in section 756 of the Civil Procedure Code that the
appellant must give notice of tender of security dbes ' not preclude him
or her from giving notice that security should be dispensed with under 
some rule of law or established practice.

The plaintiff, who was of Ceylon domicil, sued the defendant, who 
until her marriage had an Indian domicil, for a declaration that the
marriage solemnized between them on March 12, 1936, - was null and void
on the ground that the defendant gave birth to a child about three 
months after the marriage and that the plaintiff was unaware that the
defendant was pregnant and that the plaintiff before the marriage 
never had access to the defendant.

The marriage took place in India and the defendant remained in
India and never came to Ceylon.

The action was instituted in the District Court of Jaffna on August 
17, 1943.

Held, (i.) that the Ceylon Court had jurisdiction in the action as the 
marriage, which was voidable and not void in nature, should be regarded 
as good until a decree for nullity was entered, and the domicil of the 
wife should be regarded, as the domicil of the husband up to the date of 
decree;

(ii.) that the plaintiff's action was not prescribed as it was . an action 
for “  divorce ” , within the meaning of section 15 of the Prescription 
Ordinance (Cap. 55);

(iii.) that the action was in substance an action for dissolution of 
marriage within the terms of section 597 of the Civil Procedure Code 
and therefore the Court had discretion, under section 602 of the Civil 
Procedure Code, not to pronounce judgment in favour of the plaintiff if 
he had been guilty of unreasonable delay in presenting his plaint.

A P P E A L  from  a ju d g m e n t o f  the D istr ict  Ju d g e  o f  Ja ffna . T h e  fa cts  
are stated  in th e  h ead -n ote . T h e  D istr ict  Ju d g e  gave ju d g m en t 

fo r  th e  plaintiff. I t  w as con ten d ed  for the d efen d an t, in  appeal, (1,\ th a t
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as this was an  action  for  n u llity  o f  m arriage the defendant cou ld  not 
be  regarded as having acquired th e C ey lon  dom icil o f  her husband and 
the C ey lon  Court, therefore, had  no jurisd iction , (2) th at the pla intiff’s 
action  w as prescribed under section  10 o f the P rescription  O rdinance 
(C ap. 55), (3) th at as the plaintiff had been  guilty  o f  unreasonable delay 
in  presenting his p laint th e C ourt should  not have pronounced judgm ent 
in h is favour.

H . V. Per era, K .C. (w ith  h im  H . W . Thambiah and V. Arulambalam), 
for the plaintiff, respondent, took  a  prelim inary ob jection  to  th e  hearing 
o f  the appeal on the ground th at n o  n otice  o f  security  had been  given 
“  forthw ith  ” .— W ith  the petition  o f appeal a notice was tendered and 
subsequently  served on  the respondent stating that the appellant w ould 
ask th e  court to  ex em p t her from  giving security  for costs. So far 
from  being a  n otice  th a t  she w ou ld  be  tendering security  for costs it 
d irectly  stated  the contrary . T h e settlem ent subsequently  arrived at

- as to  th e  security  to  be g iven  cou ld  n ot a ffect the question , as an appeal 
th a t had  abated cou ld  n ot be revived  by  consent or agreem ent o f parties. 
T he g iving  o f  n otice  o f  tendering security  w as an essential requirem ent 
and the failure to  d o  so w as fatal. V id e  De Silva v. Seenathumma et al. ' .

N . Nadarajah, K .C . (w ith  h im  N. Kumarasingham  and 0 .  T. Samara- 
w ickrem e), fo r  the defendan t, appellant.— There are certain  classes o f 
persons w ho are ex em p t from  the duty  to  give security  for costs o f  appeal. 
T h ey  are insolvents, paupers, and w ives w h o  are parties to  m atrim onial 
actions. S ection  756 o f  th e C ivil P rocedure C ode has no a implication 
to  th em . T h e rule th at a  w ife  w ho is a party  to  a d ivorce su it need not 
g ive security  fo r  costs  o f  appeal is a corollary to  the rule that a husband 
is liable t o  provide the costs o f con test for his w ife— Silva v. Silva 
Abeygunasekera v. Abeijgxmasekera-1. In  the case o f  Joseph v. Elizabeth * 
the ob jection  th at the w ife  h a d -n o t  given  security  for  costs  o f  appeal 
w as taken and over-ru led.

H . V . Perera, K .C ., in  rep ly .— T h e cases c ited  by  Counsel for appellant 
deal v/ith g iving  secu rity  for  costs and do not tou ch  the question o f 
g iving  notice  o f  tendering security . A n  im perative provision o f statute 
law  m ust b e  ob ey ed  unless exem p tion  is con ferred  by  som e oth er provision  
o f  statute law . A  m ere ru le o f  court w ould  n ot have that effect.

N. Nadarajah, K .C ., fo r  the defendan t, ap pellant.— In  regard to  the 
m erits o f  the appeal th e D istrict C ourt o f  Jaffna had n o jurisd iction  to  
hear this case. T he ap pellant w as never resident w ithin its jurisdiction  
nnd w as before  th e  m arriage d om iciled  in In d ia . As the respondent 
alleges th e m arriage w as vo id  he can n ot b e  heard to  say that b y  that 
m arriage she a ttracted  to  herself a C ey lon  dom icil. U nder R om an  
D u tch  la w  a declaration  o f  n u llity  on  th e ground o f ante-nuptial stuprum 
is g iven  on  the footin g  th at there n ever w as a legal m arriage at all—  
Van Z yl’ s Judicial P ractice , V ol. I I . ,  p . 695; Nel v . Nel 5. T here is in 
th at system  o f  law  n o d ifference betw een  a m arriage th at is absolutely  
proh ib ited  and  th erefore v o id  and th at w hich  is  v o id  because o f  previous

* (1909) 12 N. L. R. 95.
* (1925) 28 N. L. B. i l l .

1 (1841) 1 Menzi&s Reports 211.

1 (1940) 41 N . L. R. 241. 
• (1905) 8 N. L. B. 280.
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stuprum— N athan ’s Com mon Law o f S. Africa, Vol. / . ,  pp. 100, 282. T h e  
sam e d ifficu lty  has arisen in E n g la n d  an d  has been  considered— Cheshire's 
Private International Law , p. 253; N iboyet v . N iboyet Easterbrooh v. 
Easterbrook  2;  Salvesen v . Adm inistrator o f  Austrian Property

T he respondent has been  gu ilty  o f  undue delay  in bringing the action  
and is on  that ground n ot en titled  to  a decree . Vide section  602 o f  
C iv il P rocedu re  C ode . T h e  m arriage took  p la ce  in M arch , 1936, and the 
action  w as brought in A u gu st, 1943. H e  w as cross-exam ined  as to  the 
reason fo r  the d e lay  and h is  exp lan ation  w ill n ot bear scrutiny .

F urther, the action  w as barred by  prescrip tion . S ection  10 o f  th e 
P rescrip tion  O rdinance w ould  ap p ly  and the action  w ou ld  be barred on  
the expiration  o f  three years after the cau se o f  ’ action  arose. T h e 
respondent states th at he w as aw are o f  a ll the fa c ts  b y  J u ly , 1936. 
S ection  15 exem pts from  th e op eration  o f  th e O rdinance proceed ings 
in suits for d ivorce . T h is is n ot su ch  a su it, bu t on e  for  n u llity . D ist in c 
tion  is draw n in section  596, C ivil P rocedu re  C ode , betw een  various kinds 
o f  m atrim onia l actions.

H . V. Perera, K .C ., fo r  the pla in tiff, resp on d en t.— In  the B om an - 
D u tch  law  the term  void  in clu d es both  v o id  and vo idab le . A  m arriage 
that m a y  be declared  n u ll and vo id  on  a ccou n t o f  prev iou s stuprum  is 
not entirely  void  as the husband m a y  con d on e  or overlook  the o ffen ce. 
The m arriage rem ains good  till the husband seeks d issolu tion  o f  it. 
Such  a case is on  a par w ith  suits for n u llity  on  the ground o f  im p oten ce . 
In  such  cases the E nglish  C ourts h ave h eld  th at resort m u st be  had 
to  the courts o f the d om icil. V id e  Salvesen v. Adm inistrator o f Austrian  
Property (supra).

Prescription  does n ot apply  to  suits for n u llity . T h e term  “  d ivorce  ”  
in  section  15 is used in a w ide sense and in clu des su its for n u llity . I t  is 
an O rdinance o f 1872 and a t th at tim e the w ord  d iv orce  w as u sed  w ith  
a w ide m eaning. V id e  Stephen's Com m entaries, B k . 3, p. 296. I t  w as 
on ly  by  the D ivorce  A c t  o f 1857 th at d issolu tion  o f  m arriage w as perm itted  
on  grounds that arose a fter  th e  m arriage. B e fo re  that the term  d ivorce  
w as applied  to actions o f  d iv orce  a m ensa e t  thoro and su its fo r  n u llity . 
E v en  in 1872 the term  “  d ivorce  ”  w as used in a w ide sense and n ot 
restricted  to  any particu lar c lass o f  action .

As to  undue delay , the issues raised the question  w hether it w as a 
fatal bar and w ou ld  righ tly  b e  answ ered  in th e  n egative . A t  the m o s t  
it w ould  be a d iscretionary  bar. S ection  602 has n o ap p lication  to  actions 
for nullity . T h e sch em e o f  the ch a p ter  sh ow s th at th e sections 
im m edia te ly  fo llow in g  section  597 are on ly  ap p licab le  to  actions for  
d ivorce  a vinculo. U n du e delay  is, th erefore , n o  ground for refusing  a 
declaration  o f  n u llity . S h ou ld  a h u sban d  con d on e  a p revious stuprum  b e  
w ould  be refused a decree becau se  o f  th e  su bsta n tive  B o m a n -D u tch  law . 
T he Court' w ould  n ot need to  ca ll in aid a procedu ral section .

N . I\ uma rasingham  rep lied .

Cur. adv. vult.

1 L. R. (1878—9) 4 Probate p. 1 at p. 9. * 170 L. T. p. 28.
3 1927 A. C. 641.
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A u g u st 81, 1945. Keuneman 8 .P .J .—

T lie p la intiff brought this action  against .the defendant for a  declaration 
th at th e  m arriage solem nized  betw een  th em  on  M arch  12, 1936, w as null 
and vo id , on  th e  ground th at th e  defendant gave birth  to  a ch ild  about 
three m on th s a fter  th e  m arriage and th at th e ' plaintiff w as unaware 
th at th e defendant w as pregnant and  th at th e  plantifi b e fore  th e 
m arriage n ever h ad  access to  the defendant. A fter  trial th e D istrict 
Ju d ge  entered ju d gm en t for  th e  plaintiff, and the defendant appeals. 
A  prelim inary  ob jection  w as raised against the appeal, to  th e  effect 
that th e  defen dant h ad  failed  to  g ive n otice  forthw ith  after the appeal 
th at she w ou ld  tender secu rity  fo r  th e appeal. W hatr actually  happeued 
is  as fo llo w s : .

In  the proceedings before  trial th e  defendant m oved - th at th e -plaintiff 
be  ordered to  deposit a  su m  o f  m on ey  as costs to  enable the defendant to  
con d u ct her case. O n M arch  28, 1944, th e  D istrict Ju d g e  ordered 
plaintiff to  p a y  B s . 150 as costs to  th e  defendant, and th is su m  w as du ly 
deposited  in  cou rt on  A pril 3, 19.44. A fter  th e  tria l judgm en t w as 
entered on  S ep tem b er 26 , 1944. T h e petition  o f  appeal w as filed on 
O ctober 9, 1944, and on  th e sam e day th e  defendant by  her w ritten  notice 
m ov ed  th at security  for costs b e  d ispensed w ith  as the defendant, 
appellant, w as the w ife  o f  the plaintiff, respondent. 'A s  regards this 
latter application  the D istrict Judge ordered notice for O ctober ,17 , 1944. 
On th at date parties w ere represented and a settlem ent was arrived at. 
O f consent it w as ordered th at the appellant should  g ive security  in  B s. 50 
for costs .

M r. P erera  for the respondent argued th at in  the m otion  th e defendant, 
appellant, did n o t g ive  n o tice  that she w ou ld  tender security  b u t m erely  
m oved  that secu rity  be dispensed w ith . H e  con tended  th at there had 
b een  a failure to  com p ly  w ith  a positive  requ irem ent o f  section  756 o f  the 
C ivil P rocedu re  C ode, and th at th e  appeal m ust accord ingly  be dism issed.

M r. N adarajah  for  the appellant, depen ded  on  th e princip les enunciated 
in  the oases o f  Silva v. Silva \  Abeygunasekera v. Abeygunaaekera 1 and 
Joseph v. Alexander Elizabeth 3. In  th e first o f these cases it  w as held
th at "  T h e  E n glish  ru le m u st be  fo llow ed ..........................T he rule- is that
th e  h u lb an d , besides being  generally  liable to  pay  h is  ow n costs , is 
a lso  as a general ru le, w hether th e w ife be  su ccessfu l o r  n ot and w hether 
sh e  b e  p etition er o r  respondent, liab le  to  pay h is w ife ’s  costa  . . .
and he is a lso liable to  pay  in to 1 cou rt or g ive  security  for  an  am ount 
fixed  b y  the B egistrar as su fficient in  h is ju dgm en t to  cover  the w ife 's  
costs in conn ection  w ith  the hearing o f  th e ca se  ” . T h e reason for  the 
liab ility  w as stated  to  be  th at under the o ld  law  "  the m arriage gave all 
th e  property  to  the husband  and the w ife  had  n o  other m eans o f  obtain ing 
ju stice  ” .

T h e  secon d  o f  th e cases m entioned  ad opted  this sam e view , in  spite 
o f  th e fa c t that there w as n o  statutory  authority  to  th is e ffect in  Ceylon . 
I n  th e third o f  th ese  cases the m a tter  w as carried one stage further 
and it w as h eld  th at “  a cou rt in 'th e s e  proceedings cou ld  p o t insist upon

»12 N . L. B. 95.» 8 N . L .  B. 280.
» 28 N. L. B. 411.
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th e  w ife  g iv ing  secu rity  fo r  th e h u sb a n d 's  c osts  in  appeal A n  ob je ct ion  
taken  t o  th e ap peal on  the grou nd "th a t th e  w ife  h ad  n ot g iven  seourity  
for  th e  h u sba n d ’s costs  in  ap peal w a s dism issed-

M r. N adarajah  fu rth er argued  th a t  th e previou s order m a d e  in  th e 
presen t case, th a t th e  h usband  sh ou ld  d ep osit th e  w ife ’s  c osts  o f  th e  
tria l, sh ow ed  th at th e w ife  w as qualified  to  c la im  ex em p tion  from  giving  
secu rity  in appeal.

M r. P erera  did n ot d isp u te  th e  au th ority  o f  these cases, b u t h e  insisted  
th a t in  an y  ev en t th e w ife  w as requ ired  by  section  756 to  g iv e  n otice  
th a t she w ill tender secu rity , and  th at sh e  w as n ot p erm itted  to  om it 
th a t n otice  although  sh e  co u ld  a t th e sam e t im e  c la im  exem p tion  from  
giv ing  secu rity  in  ap peal. S u ch  a  con stru ction , to  m y  m in d , appears 
artificial and unreasonable, and  1 d o  n o t th in k  th e requ irem ent in  section  
756 th at the ap pellan t m u st g ive  n o tice  th at h e w ill ten der secu rity  
p recludes h im  from  g iv in g  n o tice  th at secu rity  shou ld  b e  d ispensed  w ith  
under som e rule, o f  law  or estab lish ed  p ractice . In  th is case  th e n otice  
to  dispense w ith  secu rity  w as g iven  forth w ith , an d  I  d o .n o t  agree th at 
th e ap pellant has con tra ven ed  th e  provision s o f  section  756 o f  th e C ivil 
P rocedu re  C ode. T h e  case  o f  Joseph v. A lexander E lizabeth (supra} 
is in m y  op in ion  an auth ority  to  th e  con tra ry . T h e  prelim inary  objection ! 
is  a ccord ing ly  d ism issed .

A s regards th e m erits o f  th e appeal, it  has n ot been  argued th at the 
pla in tiff w as n ot en titled  to  ob ta in  a  decree  on  the grounds se.t o u t in 
his p la in t. T h e  case o f  Sivakolunthu v. Rasamma * has been  accep ted  
as laying dow n  th e  co rrect law  ap p licab le  to  C ey lon . T h e fa c ts  are also 
n ot in d ispute in th is appeal.

M r. N adarajah for  the ap pellan t, h ow ever, raised three m atters 
before  us.

(1) T h e  p la in tiff in  th is case  ad m itted ly  h as a C ey lon  d om icil. T h e  
defen dan t, at an y ' rate until h er m arriage, h ad  an In d ian  d om icil. T h e 
m arriage took  p la ce  in In d ia . O n th e  fa c ts  it has been  h eld  th at th e  
p la in tiff had  reason  to  su sp ect th e p regn an cy  o f  th e  defen d an t on  the 
w edding  n ight, and a lm ost im m ed ia te ly  a fter p la in tiff le ft  th e  d efen d an t 
and returned to  C ey lon  w hile  th e  d efen d an t rem ained  in In d ia  ev er  s in ce  
and never cam e to  C ey lon . M r. N adarajah  argued th at as th is is an
action  fo r  nu llity  o f  m arriage, the d efen d an t can n ot b e  regarded as 
having acqu ired  the d om icil o f  h er  husband, v iz ., a  C ey lon  dom icil- H e  
con tend ed  th at n o action  for  n u llity  can  b e  m ain tained  in  the C ey lon  
C ourts.

I n  m y  op in ion  th e  a n sw er to  th is argu m ent is  to  b e  fou n d  in  th e  case 
o f  Inverclyde v. Inverclyde 2 w hich  w a s based  upon d icta  o f  th e H ou se  o f  
L ord s  in  Salvesen v . Adm inistrator o f  Austrian P r o p er ty 3. T h e case  
had re feren ce  to  a  decree  annulling a m arriage' on  th e ground o f  im p oten ce . 
I t  w as h e ld  th at su ch  a decree  d ea lt w ith  a m arriage w hich  till th e  d a te  
o f  the decree w as v o id ab le  on ly  and n ot v o id . I n  su bstance i t  w as a

1 24 N. L. R. 89. 3 L. B. 1931 Probate 29.
3 L. R. 1927 A. C. 641.
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debtee for th e  dissolution  o f  th e  m arriage, and was thus to  be  distinguished 
from  decrees annulling m arriages fo r  illegality  or in form ality . I n  his 
ju d g m en t B ateson  J .  said—

“  T h e argum ent for  the respon den t w as this’ : —

A su it for  nu llity  on  the ground o f  im poten ce is qu ite  different 
from  other su its for  nullity , e .g ., on  the ground o f  inform ality  or 
illegality  such  as bigfamv, absence o f  parental consent, or som e require
ment, in  the cerem on y . N u llity  on  the ground o f  im poten ce is a  suit 
to  avoid  a m arriage and is in*essence a  su it to  dissolve it. T he m arriage 
is voidable and n ot vo id , as in oth er cases o f  nullity . T he m arriage 
rem ains a m arriage until on e  o f  th e  spouses seeks to  get rid o f  the tie. 
In  .o th er  cases such  as b igam y there has never been  a m arriage at all. 
D om ic il o f  the p a r t ie s ,-a t 'a n y  rate since 1895, has been  an essential 
o f  ju risd iction  in a su it .tp  d issolve a  m arriage in divorce and m u st 
equ ally  b e  so  in a nullity  su it to  ^dissolve a m arriage on  the ground o f 
im p oten ce  T h e  C ourt o f ’ the dom icil is the on ly  com peten t
co u rt to  grant a d e cre e ’ affecting status..........................Again the
m arriage can n ot b e  im p each ed  a fter the death o f  one o f  the spouses. 
N u llity  fbr im p oten ce  is a m atter .in w hich  the sp ou ses alone are 
con cern ed  T h is is the argum ent for the respondent and
in  m y  ju d g m en t it is s o u n d .”

B a teson  J . w as o f  op in ion ’ th at the H ou se  o f  L ord s  in Salvesen v. 
Administrator of Austrian Property (supra) has p u t the m atter beyond 
d ou bt, and the d icta  qu oted  b y  h im  -support his conclusion  th at the 
court o f the dom icil has at least a com p eten t, if n ot an exclusive 
ju risd iction . *

There can , I  "think, be no doubt that the claim  in the present action  
for a decree o f n u llity  is in its nature akin to  the cla im  for nu llity  on  th e 
ground o f im p oten ce , and not- .to a claim  for nullity  on  the ground of 
b igam y. In  m y  op in ion  the m arriage m ust be regarded as good until- 
the decree for nullity  is entered, and the ■ d om icil o f the w ife m ust 
b e  regarded as the dom icil o f  the husband up to  the date o f the 
decree. T he ' C eylon  ..Court, therefore, had jurisdiction  in the action. 
M r. X ad a ra jah ’s argum ent on  th is po in t fails.

H is  further argum ent th at th e  eviden ce does not establish that the 
plaintiff w as resident w ithin th e jurisdiction  o f the D istrict Court of 
Jaffna Was n ot persisted in. There is sufficient ev idence to  establish 
th at fa ct, and w hether section  597 or 607 o f  the C ivil P rocedure Code 
applies jbhe Ja ffna  C ourt had jurisdiction  in the m atter.

(2) M r. N adarajah  n ext argued that the p la in tiff’s action  w as prescribed 
under the P rescrip tion  O rdinance, C ap. 55, section  10. A t  the latest 
the plaintiff was aw are in  Ju ly , 1936, o f  th e birth  o f  the ch ild  to  the 
defendant. T h e  presen t action w as n ot institu ted  till A ugust 17, 1943, 
m ore than  7 years after, and if prescription  runs there is  n o  question 
th a t  th e .action is prescribed. U nder section  15, how ever, it is laid dow n 
th at noth ing Contained, in the O rdinance “  shall be  taken to  apply to  
■any proceedings ip- arty action  for  d ivorce  ” . T h e question , there
fo r e , arises as to  w hether t j ^  present action  can  be regarded as an action.
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fo r  “  d iv orce  ” . I n  th is  con n ection  it  h as to  b e  rem em bered  th a t th e  
P rescrip tion  O rdinance w as en acted  in 1871 and section  16 o f  th at 
O rdinance is  in  th e  sam e term s as' section  15 o f  th e  presen t O rdinance. 
I n  m y  ju d g m en t w e  m u st in vestigate  th e  m eaning  o f  the w ord  “  d iv orce  ”  
as it  w as understood  in  1871. I n  in terpretin g  th e term  "  d iv orce  ”  
I  th ink  w e  m a y  con sid er  th e  m ea n in g  o f  th a t term  in  E n g lan d  in  1871. 
I  qu ote  from  S tep h en ’s Com m entaries, B k  3, p. 2 9 6 : "  W e  are n ext to
consider th e  m ann er in  w h ich  a m arriage m a y  b e  d isso lved  o r  deolared  
to  be  a  n u llity . D isso lu tion  m a y  b e  e ith er  by  dea th  or d ivorce . P rior  to  the 
D ivorce  A c t  (20 an d  21 V ie t  o  85) passed  in  th e y ea r  1857 there 
w ere tw o  kinds o f  d iv orce  ob ta in a b le  b y  su it in  th e E ccles ia stica l 
C ou rts; th e  on e  a m ensa e t  thoro, th e  o th er  a vinculo matrimonii. T h e  
first sp ecies , o r  separation  fro m  b e d  an d  board , w as p ron ou n ced  in  ca ses  
w here there w as n o  illega lity  in  th e u nion  in  th e  com m en cem en t b u t 
w here from  som e su p erven ien t cau se  it  has b e co m e  im proper fo r  th e  
parties to  live  togeth er, as for  the cau se  o f  in tolerab le cru elty  in the 
husband, adu ltery  in e ither o f  the parties, and in  som e o th er  oases m en 
tion ed  in th e booksi . . . .  T h e  sen ten ce  fo r  th is d iv orce  though  
it  effected  a ju d icia l separation  d id  n o t bastard ize th e  issue o f  the m arriage,, 
or enable e ither o f  th e  parties to  con tra ct a fresh  u n ion  . . . .

A s for  d ivorce  a vinculo, th is w as a d eclaration  b y  the E ccles ia stica l 
C ourt th at th e  m arriage w as a  n u llity , as h av in g  been  absolutely  u n law fu l 
from  the beginning. I t  con seq u en tly  bastard ized  th e  issue and  enabled  
th e parties severally  to  co n tra ct an oth er m arriage a t their p leasure. 
I t  w as a lw ays fou nded  on  som e canonical d isab ility  and it  cou ld  n ever 
b e  pronou n ced  fo r  any  cau se  w h a tever su perven ien t to  th e m arriage, n ot 
even  for  adultery  it s e lf .”

B u t  th ou gh  d ivorce  a vinculo  fo r  ad u ltery  cou ld  n ot be. obta in ed  in  
the regu lar course o f  law  either in  th e  eccles iastica l o r  th e  secu lar  cou rts , 
y e t  it  w as very  frequ en tly  granted  b y  a  private  A c t  o f  P arliam en t to  a  
husband b u t n ot to  a  w ife.

P rior  to  1857 then  the term  “  d iv orce  ”  w as ap p licab le  to  su its fo r  
separation  a m ensa et thoro and a lso to  su its for  n u llity  o f  m arriage. -

T h e A c t  o f  1857 m ade severa l chan ges. T h e  ju risd iction  o f  th e
E ccles ia stica l C ourt w as rem oved  and the ju risd iction  form erly  exercised  
by  th at cou rt w as vested  in the C ou rt for D iv orce  and M atrim on ia l 
P u rposes. U n der section  7 n o decree  th erea fter  cou ld  b e  en tered  fo r  
d ivorce  a m ensa et thoro b u t th at w as rep laced  b y  a d ecree  fo r  a  ju d ic ia l 
separation . U nder section  27 it  w as open  to  a  h usband  to  presen t a ' 
pe tition  praying th at h is m arriage b e  d issolved  on  th e ground that 
his w ife  has been  g u ilty  o f  adu ltery . I t  w as a lso op en  to  a  w ife  to  b rin g  
a  sim ilar action  w here th e ad u ltery  o f  the husband h ad  b een  accom p a n ied  
b y  certa in  o th er m atters.

In  m y  op in ion  th e  term  "  d iv orce  ”  w as a fter  18 57  st ill a p p lica b le  
to  actions for  n u llity  o f  m arriage as w ell as to  th e  n ew  ty p e  o f  a ction  
based on  cau ses w h ich  arose a fte r  th e m arriage. I t  npay b e  ( I  d o  n o t  
sav  it is) a  m a tter  o f  d ou b t w h eth er th e term  “ .d i v o r c e ”  ap p lied  to  
su its for  ju d ic ia l separation  a fter  1857- B u t  ip  m y  op in ion  th e te rm  
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“  d ivorce  ”  in section  15 o f  the P rescrip tion  O rdinance applied to  cases 
w here a decree o f  nullity  o f m arriage w as prayed for. T h e side note  
to  that section  “  This O rdinance n ot to  a ffect Crow n or causes m atri
m on ia l ”  appears to  su pport th is v iew . I t  is interesting to  note that 
the phrase “  causes su its and. m atters m atrim onia l ”  appears to  apply 
to  the jurisdiction  o f  the E cclesiastica l C ourt before  1857 (see section  6 
o f the A c t  o f  1857).

O ur attention  has been  directed to- section  596 o f our C ivil P rocedure 
C ode w here a d istin ction  appears to  be  drawn betw een  actions for divorce 
a vinculo matrimonii and actions for separation a mensa e t  thoro or 
declaration  o f  n u llity  o f m arriage. B u t the C ivil P rocedure Code was 
first enacted  in  1889, and I  do not think w e can  take it in to accoun t in 
interpreting the P rescrip tion  Ordinance o f 1871 or C hapter 55. F or  
these reasons I  • h old  th at the Prescription  O rdinance does not apply 
to the present action.

(3) M r. N adarajah n ext argued th at the plaintiff had been  guilty o f 
unreasonable delay in presenting his p laint and that the Court sh ou ld  
n ot have pronou n ced ' ju dgm en t in his favour. H e  depended on  section 
602 o f the C ode. U nfortunately  in this case the on ly  issue fram ed in 
respect o f th is m atter runs as fo llo w s : —

“ 5. I s  the p la in tiff's  delay in bringing the action  a fatal bar to  
th is su it?  ”  T h e D istrict Judge has correctly  answ ered that issue in 
the negative  bu t has n ot considered the question  w hether in  his 
discretion  h e shou ld  refuse to  pronounce ju dgm en t in favour o f  the 
plaintiff becau se o f unreasonable delay in presenting the plaint. T he 
defendant can n ot avoid  b lam e for having le ft the issue in  th is form .

M r. P erera  for the respon den t • argued that section  602 has n o appli
cation  to  an action  for  a declaration  o f  nullity  o f m arriage. H e  pointed 
ou t that under section  597 o f the Code o f C ivil P rocedure a husband or 
w ife m ay  present a p la in t “  praying that his or her m arriage m ay  be 
d issolved  on any ground for w hich  m arriage m ay, by  the law  applicable 
in this Islan d  to  his or h er case, be d issolved ” . There fo llow  im m ediately  
a fter serveral section s including section  602 w hich  are applicable to that 
type o f action . T herea fter fo llow s section  607 w hich  relates to  a plaint 
praying that the m arriage m ay  be declared null and v o id : and there 
is noth ing sp ecific  in the C ode w hich  m akes section  602 applicable to  
actions for  nullity  o f  m arriage under section  607. M r. Perera argues 
th at section  597 relates on ly  to  actions for dissolution  on  the ground o f 
adultery or other cause w hich  supervenes after the m arriage, and that 
th e section  does n o t ap p ly  w here it is c la im ed  that the m arriage was 
bad  ab initio. A t first sight this argum ent appears convin cin g , b u t I  
d o  not think upon exam ination  it can  be sustained. Section  597 uses 
very w ide language, v iz ., “  any ground fo r  w hich  the m arriage . . . .  
m ay  b e  dissolved  ” . Can this 'action be  regarded as an action  for the 
dissolution  o f  th e m arriage? I  th ink it can . T h e decision  in the case 
o f  Inverclyde v . Inverclyde (supra) indicates th at this ty p e  o f  action 
is in substance an action  for  d issolution, and th at the m arriage w ill be 
regarded as subsisting until a declaration  o f  nu llity  is entered. There 
are  no dou bt oth er actions, e .g . , th ose  based  on  b igam y, w here it  m ay
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b e  taken  th at th e  m arriage n ever su bsisted , and d ifferent considerations 
m a y  ap p ly  to  th ose  actions fo r  n u ll ity : see  W hite otherwise B en n ett v . 
W h ite1. I  h o ld  th at th e  presen t a c t io n ’ m a y  be regarded  as com in g  w ith in  
th e  term s o f  section  597 o f  th e  C ode , an d  th a t  section  602 ap p lies to  
th is action .

I  m a y  add in  th is con n ection  th a t  section  602 is  th e  section  w hich  
g ives statutory  authority  to  the C ou rt to  d en y  a decree  to  th e  pla intiff 
w hen  it  has been  fou n d  th at the p la in tiff had  been  an accessory  to  o r  
has conn ived  at the co n d u ct  o f  th e d efen dan t, or has con d on ed  th e  sam e, 
or w here th e  p la in t has been  p resen ted  in co llu sion  w ith  th e defendant. 
T h e  proviso  to  th e section  goes further and g ives the C ou rt a  d iscretion  to 
refuse a decree on  various grou nds, in clu d ing  th e ground o f  unreasonable 
d e lay  in presenting  or prosecutin g  th e p la in t. I n  an action  o f  the kind 
w e are dealing w ith  here, I  th ink  a fin d in g  o f  con n ivan ce  or condon ation  
or collu sion  is essentia lly  a ground on  w h ich  th e decree  shou ld  b e  den ied  
to  the pla intiff, and  the grou nds stated  in th e  p rov iso  are grounds on  
w hich  th e C ourt m a y  w ell exercise  its  d iscretion  against th e pla intiff. 
I  th ink th is supports the con ten tion  th at th e presen t action  fa lls w ith in  
the scope o f  section  597 o f  th e  C ode and th at the fo llow in g  sections arc 
ap p licab le  to  th is kind o f  action .

I  d o  n ot th ink  it is necessary  in  th is case  to  consider the argum ent 
th at in  any even t section  602 and th e su bsequ en t sections m a y  im plied ly  
be m ade applicab le  to  actions fa llin g  u nder section  607 on ly  and n ot 
under section  597.

I t  fo llow s from  this h old in g  th at section  604 a lso ap plies to  th is action  
and that th e  decree en tered  sh ou ld  h ave  been  a decree  nisi n ot to  b e  
m ade absolute till a fter the expiration ' o f  n ot less than three m on th s 
from  the pronouncing  th ereof. T h e  D istr ict  Ju d g e  has, h ow ever, en tered  
decree  absolute  in  th e  first in stan ce. T h is in  m y  op in ion  is in correct.

T h e  fa cts  w hich  relate to  th is m a tter  are as fo llo w s :

T h e pla in tiff in  Ju ly , 1936, w h en  h e knew  o f  the birth  .of th e  ch ild  had  
n o em p loym en t. H e  secu red  e m p loy m en t fo r  the first tim e in S ep tem ber, 
1937, and w as till' then  unable to  take steps. H e  w rote  to  th e  B angalore  
C hurch  fo r  a certifica te  o f  m arriage b u t rece ived  a rep ly  that n o  such  
m arriage w as registered. T ill 1941 h e cou ld  n o t get th e m arriage 
certifica te . L ater, on  th e ad v ice  o f  a firm  o f  law yers in  M adras, he 
ap p lied  to  the R egistrar-G en era l o f  B irth s , D ea th s and M arriages, M adras, 
and a fter a long delay  he obta in ed  th e m arriage certifica te  on  M arch  5,
1943.

I t  is true that th is exp lan ation  is  n ot very  sa tis factory  and show s a 
surprising lack  o f  in itiative  on  the p art o f  th e plaintiff. B u t  a t th e sam e 
tim e the- D istr ict  Ju d ge  w as n o t in v ited  to  regard th is d e lay  as 
unreasonable, and has in  fa c t  n ot don e  so, and I  d o  n o t th ink  it  is possib le  
fo r  us to  h o ld  that the d e la y  w as in  fa c t  u nreasonable and, fu rther, th a t 
the D istr ict  Ju d g e  w as b ou n d  to  exercise  h is d iscretion  against the 
granting o f  th e decree . I  d o  n o t th in k  any  u s e fu lp u r p o s e  w ill b e  served  
b y  sending th e  case  b a ck  to  th e  D istr ict  Ju d g e  in  resp ect o f  th is  m atter.

1 1937 Prob. 111.
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In  the circum stances I  h o ld  th at th e  defen dan t has failed  to. show  that 
th e  decree Should b e  refused to  th e  p la in tiff on  th e  ground o f  unreasonable 
delay.

T he appeal accordingly  fails. I ,  h ow ever, alter th e decree en tered  
in to a  decree nisi n o t to  be  m a d e  absolute until the expiration  o f  n ot 
less than  three m on th s a fter th e  date  o f  th is ju dgm ent. I n  all the 
circum stances I  d o  n ot th in k  there sh ou ld  b e  any order fo r  costs in  th is  
action . I  delete th e order th at the defendant shou ld  p a y  th e  plaintiff 
the costs o f  th e  action . T h ere w ill be  n o order in  resp ect o f  th e costs ' 
o f  appeal.

B ose J .— I  agree.
Appeal dismissed.


