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Joint promissory note—Action against two makers—Judgment by default 
against one—Action barred against the other—English law. 

Where in an action brought against two joint-makers of a promissory 
note, judgment by default is entered against one, the action cannot 
thereafter be maintained against the other. 

P L A I N T I F F sued t w o defendants o n a promissory no te for Rs 300, 
admit ted to b e a joint note , dated J a n u a r y 5, 1935, carry ing 

in teres t at 18 per cent . On t h e d a y of trial, the first de fendant did not 
appear and j u d g m e n t w a s en tered against h i m . T h e fo l lowing i s sue w a s 
then framed.: " In v i e w of the j u d g m e n t against t h e first defendant , c a n 
t h e plaintiff ma in ta in t h e act ion against the second defendant as it i s a 
jo int promissory no te ? " T h e i s sue w a s a n s w e r e d against the defendant 
a n d j u d g m e n t w a s entered for t h e plaintiff as p r a y e d for w i t h costs . 

N. K. Choksy ( w i t h h i m R. C. Fonseka), for second defendant , appel lant . 
— T h e decree is o n e for j u d g m e n t against the de fendants jo in t ly and 
s e v e r a l l y . Th i s is a jo int n o t e and t h e decree w i l l h a v e accordingly to b e 
a l tered. 

T h e act ion cannot b e m a i n t a i n e d against t h e second defendant , 
b e c a u s e j u d g m e n t h a s a lready b e e n entered in f a v o u r of the plaintiff 
aga ins t one of the jo int debtors l iab le o n this note . That is the Engl i sh 
C o m m o n l a w rule w h i c h w a s m a d e appl icable in C e y l o n b y sect ion 98 (2) 
o f Ordinance Ttfo. 25 o f 1927 w h i c h is the Ordinance relat ing to B i l l s of 
E x c h a n g e . 

1 30 N. L. R. 256. 
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The rule w a s adopted in these Courts in the case of Elias Appuhamy v. 
de Silva1. S e e also Parr v. Snell', Moore v. Flanagan', Hammond 
v. Schofield', and Kendall v. Hamilton'. 

[ A B R A H A M S C.J.—In all these cases, there w e r e t w o separate actions.] 
E v e n w h e n the objection has been taken in the same action, it has been 

upheld. S e e McLeod v. Power'., 
This quest ion has come up before the Ceylon Courts in Mudalihamy v. 

Punchi Banda', wh ich does not apply, and Babapul le v. Rajaratnam', 
w h i c h applies. In the latter case, the act ion w a s held to be .barred. 

A. Muttukumaru (S. J. V. Chelvanayagam w i t h h i m ) , for plaintiff, r e 
spondent .—The rule has been modified in England and under certain rules 
of the Supreme Court in England, an action m a y proceed against one 
of several joint debtors in wh ich judgment has been entered against 
another, w h e n , as in this case, there has been default of appearance. 

[ A B R A H A M S C.J.—Those rules cannot apply in this country.] 
The rule can apply on ly if this is a quest ion of substantive law. S u b 

stantive l aw wi l l apply to a quest ion in w h i c h the nature of a l iabil ity or 
i ts ex tent is involved. I t is o therwise w h e n the manner of enforcing 
that l iabil ity is in quest ion—that w o u l d be a matter . of procedure. S e e 
Poyser v. Minors'. In this case, the l iabil i ty on the note is not denied ; it 
is only the manner in w h i c h the l iabi l i ty i s sought to b e enforced that is 
questioned. That is a quest ion of procedure wh ich must be governed b y 
the Civil Procedure Code w h i c h is s i lent oh this point. Sec t ion 89 of t h e 
Code does not apply. \ 

E v e n the Judges of the House ; of Lords, w h o decided Kendall v. Hamilton 
(supra), w e r e div ided in their opinion as to w h e t h e r the rule is a quest ion 

of substant ive l a w or of procedure. 
E v e n if this is a quest ion of- substant ive law, the English Common 

law rule cannot apply in this case, because there is in this case only 
one decree. Decree is the equivalent in Ceylon of judgment in Engl ish 
law. So that there should h a v e been t w o decrees to m a k e the Engl i sh 
rule applicable. 

[ A B R A H A M S C.J.—But there w a s a judgment entered w h e n the first 
defendant defaul ted. ] 

Yes . But the judgment w a s valueless . N o rights flowed from it. It 
w a s not capable of execut ion . Therefore o n l y ' a decree against that 
defendant could have m a d e proceedings against the other defendant 
improper. 

December 16,1937. POYSER J.— 
T h e plaintiff sued the t w o defendants on a joint promissory note for 

the s u m of Rs. 300. T h e defendants filed o n e proxy and a joint a n s w e r 
al leging, inter alia, that all s u m s dAe on the promissory note had been 
paid. Subsequent ly h o w e v e r the second defendant revoked h is prev ious 
proxy and filed an amended answer. 

On the day of the trial, the first defendant did not appear and judg
m e n t w a s for thwith entered against h im. The fo l lowing issue w a s t h e n 

1 30N.L.R. 232. ' (1876-9) 4A.C. 504, at 522 and al 582. 
' (1923) 1. K.B. l,atp. 4. • (1898) 67 L. J. B. (Ch.) 551. 

Cur. adv. vult. 

» (1920) 1 K. B. 919. 
'(1891) 1 Q.B. 453. 

' 15N.L.B.350. 
» 4N.L.R.348. 

'7 Q. S. D. 329. 
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f r a m e d : — " In v i e w of the j u d g m e n t against the first defendant , can t h e 
plaintiff mainta in t h e act ion against the second defendant as it i s a jo int 
promissory note ? ". 

The second defendant did not desire any other i s sue t o be f ramed a n d 
t h e plaintiff admit ted that t h e note s u e d on is a jo int note . 

T h e Commiss ioner of Requests , to w h o m the s a m e cases w e r e c i ted as 
w e r e brought to our notice, w a s of t h e opinion that t h e principles of l a w 
la id d o w n in those cases did not apply to t h e present case and that t o 
apply t h e m w o u l d s eem to b e absurd and w ° u l d a m o u n t to an injust ice . 

J u d g m e n t w a s consequent ly entered for the plaintiff against t h e s e c o n d 
defendant as w e l l as the first defendant . 

T h e second defendant appealed and t h e appeal c a m e before M o s e l e y J . 
w h o referred i t to a B e n c h of three J u d g e s as h e w a s dis inc l ined to a g r e e 
w i t h the j u d g m e n t of Lasce l les C.J. in M u d a l i h a m y v. Punchi Banda1, a 
case w h i c h supported the Commiss ioner 's judgment . 

I n dec iding t h e quest ion that arises on this appeal , w e m u s t b e g u i d e d 
b y Engl i sh decis ions . T h e r e is s tatutory provis ion t o t h i s effect, viz . , 
sect ion 98 (2) of the Bi l l s of E x c h a n g e Ordinance , 1927, w h i c h is as 
fo l lows : — 

" The rules of t h e C o m m o n L a w of England inc luding t h e L a w 
Merchant , s a v e in as far as t h e y are incons is tent w i t h t h e e x p r e s s 
provis ions of th i s Ordinance, or any other Ordinance for the t i m e b e i n g 
in force shall apply to bi l ls of exchange , promissory notes , and 
cheques ". 
T h e earl iest authori ty to w h i c h w e w e r e referred w a s the case of King v. 

Hoare', w h e r e the point s e e m s to h a v e first b e e n decided. In this c a s e 
Parker B . he ld that a j u d g m e n t (wi thout sat isfact ion) recovered against 
o n e t w o joint debtors is a bar to an act ion against the other. 

T h e principle laid d o w n in this case w a s adopted b y the H o u s e of L o r d s 
in the case of Kendall v.,Hamilton'. I n that case j u d g m e n t had b e e n 
obtained against t w o of three jo int debtors and it w a s sought s u b s e q u e n t l y 
to recover from the third. It w a s h e l d the act ion w a s not m a i n t a i n a b l e 
as the contract had passed into a j u d g m e n t and t h e f o l l o w i n g d i c t u m of 
Parker B. in King v. Hoare {supra) w a s fo l l owed : — 

•' The j u d g m e n t of a Court of record c h a n g e s the nature of that c a u s e 
of act ion and p r e v e n t s i t s be ing the subject of another su i t and t h e 
cause of act ion be ing s ing le cannot af terwards b e d iv ided into t w o ". 

It is on ly necessary t o cite one other Engl i sh case, viz. , Parr v. Snell.' 
I n that case one act ion w a s brought against three jo int contractors a n d 
final j u d g m e n t w a s s igned against t w o of the de fendants . I t w a s h e l d 
fo l l owing the rule in K i n g v. Hoare (supra) and Kendall v. Hamilton (supra) 
t h a t the plaintiff w a s prec luded f rom proceeding w i t h t h e act ion aga ins t 
t h e third. 

T h e fo l lowing passage occurs in the j u d g m e n t of Scrut ton L.J. a t » 
p a g e 9 : — 

" W e are dea l ing w i t h a set t led s y s t e m of l a w and are not ent i t l ed t o 
m o u l d or disregard it, because , as I th ink i n th i s case , t h e ru le i s a 

11SN.L.S.350. 3 4 Law Bep. Appeal Casta 504. 
• 13 M. and W. 494. * (1923) 1. K. B. 1. 
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technical one wh ich does not in any w a y affect the merits of the part i 
cular case. The technical rule of l aw w h i c h w e have to apply is t h i s : 
that w h e r e there are joint contractors if judgment i s . s igned against one 
the other is discharged ". 

In t h e case of Mudalihamy v. Punchi Banda (supra), the facts w e r e v e r y 
s imilar to this case and Lasce l les C.J. cons idered the quest ion w a s one of 
procedure and Engl i sh rules of procedure w e r e not in force in Ceylon. 
H e consequent ly he ld that a judgment by default against one of several 
jo int makers of a note does not prejudice the plaintiff's right to proceed 
w i t h the action against the other defendants . 

Th i s judgment is, as Mose l ey J . points out, not in accord w i t h t h e 
Engl i sh authorit ies and such authorit ies do not appear to h a v e been 
c i ted. 

This appears to be the on ly local decis ion in support of the argument on 
behalf of the respondent but other local decisions, viz., Manual Istaky v. 
Sinnathamby *, and Appuhamy v. de Silva', support the appellant. 

In the former case Middleton J. he ld that a judgment , a l though unsat i s 
fied obtained against a jo int contractor, is a bar to an act ion against t h e 
o ther joint contractors, and in the latter case F i sher C.J., after reference 
to the Engl ish authorit ies , he ld that w h e r e judgment w a s obtained of 
consent against one defendant on a joint debt, h e could not sue the second 
defendant on the s a m e cause of action. 

From a considerat ion of these authorit ies it is clear that it is a se t t l ed 
rule of Engl i sh l a w — n o t procedure—that a judgment against one of t w o 
jo int debtors is a bar to an act ion against the other jo int debtor unless 
there is some statute or rule of Court w h i c h takes the case out of this rule . 

In England such rules of Court h a v e been framed (see 1937 Annual 
Practice, p. 190), but there is no Ordinance or rule of Procedure in force 
i n Ceylon w h i c h in any w a y modifies this rule. 

In v i e w of t h e above t h e appeal m u s t b e a l lowed . I come to this con
c lus ion w i t h the greatest regret as there is no doubt that the rule,, w h i c h 
i n m y opinion, w e m u s t fo l low in this case, results in injustice. 

Lord Penzance in Kendall v. Hamilton (supra), i n g iv ing a dissent ing 
judgment , apprehended that the ru le might resul t in injustice. The 
fo l lowing is a passage from his j u d g m e n t : — 

" What just ice then, is there in say ing that w h e n three persons are, 
all and each, indiv idual ly l iable to p a y a debt, an action and judgment 
(st i l l unsatisfied) against t w o of t h e m should ex t ingu i sh the l iabi l i ty of 
t h e th ird". 

I n the present case the plaintiff loses h i s r e m e d y against the second 
defendant on account of this technica l rule . 

T h e Commiss ioner w a s undoubted ly r ight in hold ing that i ts application 
t o this case w o u l d amount to an injust ice , but the ru le in quest ion i s a 
set t led rule of l aw , and m u s t b e g i v e n fu l l effect to . 

T h e appeal is a l lowed w i t h costs bo th h e r e and b e l o w and the judgment 
against t h e second defendant set aside. 

1 13 N. L. R. 284. *30N. L. R. 232. 
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14A.C. 504. * (1920) 1 K. B. 919. 

ABRAHAMS C.J.— 

I h a v e had t h e a d v a n t a g e of read ing t h e j u d g m e n t of m y brother 
Poyser . I agree w i t h it, and I share h i s regret t h a t in a l l o w i n g t h i s appea l 
w e are inflicting a hardship u p o n a creditor and enab l ing t h e escape f r o m 
h i s l iabi l i ty of a debtor w h o raised no point o ther t h a n a technica l o n e 
w h i c h w e h a v e b e e n ca l led u p o n to dec ide . 

Engl i sh l a w is appl icable to this ques t ion and I h a v e n o doubt that t h e 
ru le in Kenda l l v. Hamilton1 appl ies i n full force, and despi te a s t r o n g 
d i s sent ing j u d g m e n t b y Lord P e n z a n c e in that case t h e rule b e c a m e 
set t led l a w , as a n u m b e r of subsequent cases in w h i c h i t w a s f o l l o w e d 
c learly indicates . A s Lord H a t h e r l e y said in Kendall v. Hamilton, 
" each of t h e co-contractors h a s a r ight to b e s u e d and t o h a v e t h e m a t t e r 
se t t l ed at once, instead of i t s be ing se t t l ed p i e c e m e a l " , and Scrut ton L .J . 
s tated in Af oore v. Flanagan', " another technica l w a y of p u t t i n g it i s t o 
say that the contract i s m e r g e d in t h e j u d g m e n t and there fore t h e c a u s e 
of act ion on the contract is gone . A m o r e substant ia l w a y of put t ing t h e 
m a t t e r is that each jo int contractor h a s a r ight t o h a v e h i s co -contractors 
jo ined as part ies so as to h a v e t h e m all before the Cour t" . It i s n o t 
neces sary in m y opinion to aggravate the mort i f icat ion of the r e s p o n d e n t 
b y go ing into the reason for t h e ru le and expla ining , w h y it is e x p e d i e n t 
that the ind iv idual l i t igant shou ld suffer for t h e m a i n t e n a n c e of a p r i n c i p l e 
of l a w . 

T h e respondent s trugg led for j u d g m e n t by u r g i n g that n o a u t h o r i t y 
w h i c h w a s c i ted before us w a s qui te l ike th i s case, i n a s m u c h as t h e y a l l 
appeared to dea l w i t h t w o different se t s of proceedings , w h e r e a s in t h i s 
part icular case t h e plaintiff l a u n c h e d o n e act ion aga ins t t w o jo int d e b t o r s 
a n d therefore h e ought not to b e frustrated in ob ta in ing j u d g m e n t aga ins t 
a second de fendant because h e w a s for tunate e n o u g h / or. rather, as i t h a s ' 
t u r n e d out, unfortunate e n o u g h , to obta in j u d g m e n t in de fau l t aga ins t 
t h e first de fendant . I v e r y m u c h regret that that cannot h e l p h i m ; i t 
i s a difference in form but not in fact . Each co-contractor has a r ight t o 
h a v e t h e w h o l e m a t t e r se t t l ed in a s i n g l e pr oc e ed i ng s and i t c a n n o t b e 
said that t h e proceedings are s ing le w h e n t h e r e are t w o different j u d g 
m e n t s . T h e suit began as o n e but b e c a m e in fact t w o proceed ings , t h e 
d iv id ing l ine be ing the j u d g m e n t against t h e first defendant . A s V a u g h a n 
W i l l i a m J. sa id in Hammond v. Schofield', the co-contractor h a s a r i g h t 
t o insist o n tlhe ru le that there shal l not b e m o r e t h a n o n e j u d g m e n t o n 
o n e ent ire contract . I t i s t rue t h a t t h e proceed ings in t h e case aga ins t 
t h e second d e f e n d a n t w e r e restr icted m e r e l y to the t echnica l po in t as t o 
w h e t h e r j u d g m e n t against t h e first d e f e n d a n t prec luded plaintiff f r o m 
further act ion. B u t h e m i g h t h a v e raised o ther d e f e n c e s and t h e n t h e f a c t 
that there we*re actual ly t w o proceed ings w o u l d h a v e b e c o m e m u c h 
c learer . 

T h e s tr ingent operat ion in E n g l a n d of t h e ru le in K e n d a l l v. Hamilton 
(supra) can be a v o i d e d in such cases as th i s b y resort ing to the prov i s ions o f 
Order 14, R u l e 1. It i s cer ta in ly des irable in t h e in teres t s of jus t i ce t h a t 
s o m e such l e g i s l a t i o n should b e enacted here . W h e n sec t ion 98 (2) o f 

»(1891) 1Q.B.D. 453, at p. 457. 
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the Bi l ls of Exchange Ordinance, 1927, w a s enacted and the rule of the 
C o m m o n law of England directed thereby to apply to Bi l ls of Exchange , 

the full implications of this provision could not have been reasonably 
foreseen. 

MAARTENSZ J.—-

I cannot useful ly add to the reason g i v e n in the judgments of m y lord 
Chief Just ice and m y brother P o y s e r for a l lowing the appeal w i t h costs in 
both Courts. I too regret that the authorit ies cited on behalf of the 
appel lants w h i c h w e are bound to fo l low preclude us from arriving at any 
o ther result . 

Appeal allowed. 


