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1970 Present : Sirimane, J. (President), Samerawickrame, J.,
and Wijayatilake, J.

R. M. GUNATILAKE APPUHAMY, Appecllant, and THE QUEEN,
: /
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Trial befere Supreme Court—7Verdict of jury bascd on a pure finding of fact—Power
of judge to direct the jury to reconsider it—Alisuse or tncorrect use of 1t— Criminal

Proccdure Code, ss. 230, 245 (2), 244, 245,

Where, at a tricl beforo the Supreme Court, the question which the jury
have to decide is purely one of fact, the provisions of section 248 (2) of the Cria 1nal
Procedure Code do not enable the Judge to direct the jury to recon=ider their
verdict, unless it 13 quite clear that the verdict 1s unreasonab:le or perverse.
When two views on the facts are possible, and tho view taken by the jury 1s

different from that taken by the Judge, it would bo improper to use section
248 (2) in such e manner as to substituto the Judge’s view of the facts for that

of the jury.

Per Curiam : ‘* When a trial Judge uscs scction 248 (2), wo think it 1z very
desirable that he should give further dircctions to the jury and specifically
inform them that thev are still the judges of fact and perfcetly frco to bring the
samre verdict after reconsideration if they remained of the same view, and
further that tho second verdict will be deemed to be the true verdict which

would be binding on the Judge as well.”
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APPEAL acainst a conviction at a trial before the Supreme Court.

Colvin R. de Silva, with Neville de Alwis and (assigned)

V. Sachithananthan, for tho accuscd-appellant.

Ian Wikramanayake, Crown Counsel, for the Crovwn.

Cur. adv. vult.

March 17, 1970. SI'RI)IA.\’E, J . — -

Tho main contention of Counscl for the appellant in this case was,
that there was a misuse or an incorrect usc of section 248 (2) of the Criminal

Procedure Codo when, purporting to act under that section, the lcarned

trial Judge disapproved of the majority verdict of ** not guilty ™ returned
by the jury at the conclusion of the trial, and dirccted them to re-consider

that verdict.
It is nezessary to sct out very briefly the evidence led at the trial (—

The deccased had been shot at from close range when he was sleeping
at night on a cot in the verandah of his house. His widow, Premawathie,
stated in evidence, that some time after midnight she heard a gunshot,
and on peeping through the space between the planks, which separated
the room in which she slent from the verandah, she saw the appellant

standing near her husband’s cot with something lilkke a pole i his hand.
She raised no alarm till next morning ; and 1t was the contention for the

defence thet she beeame aware of her husband’s death only next morning
when she found him injured. It was proved that in her statement to the
police she had said that her husband Lad been stabbed and t hat she suspcecicd
the appellant.  She had also steted in her depo.ition in the Magistrate’s
Court that she had informed one Dingiri Banda and Pemiyanu who had
turncd up next morning that her husband had been stabbed.

The next witness was one Ukkku Banda, according towhomn, the appellant
for no apparent rcason, put him . up late at night,—said that
he wanted to shoot a hare,—and went along with him to borrow a gun
from onec Paul Francis ; and that thercafter the appcellant in the presenco
of this witness shot the deccased. The deceased was killed on the night
of 2nd/3rd November, 1968. The defenco pointed out that he made no
statement to the Magistrate who visited the scene onthe-4th before noon,

and his statement was made only after the police questioned him on the
aftecrnoon of the 4th. It was suggested for the defence that this belated

statement was made to save himself from being named as a suspect In
the case. Witness Paul Irancis said that the appellant borrowed the
gun Pl and returmed it'an hour or two later. He did not mention
Ulkku Banda, and accordmmr to him, he did not dctect any smell of gun
powder when the gun was returned. But there was evidence from the
police that the gun had been recently fired, and from the Government
Analyst that an empty cartridge (P4), allegzed to have been found by
the police on a foot-path just 34 fecet from the body of tho deccased, had
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been fired from the gun (P1). The contention of the defence was that
after the gun was found the empty cartridge (P2) had been introduced, in
order to build up a case against the appcllant. This empty cartridgo
was not found on the 3rd, though, according to the evidence -of the
Inspector in cross-examination, on his arrival at tho scene on the 3rd
he had requested tho people present (nearly 200 of them) to look for an
empty cartridge. According to the Inspector (P4) was found at about
11 o’clock on the 4th November.

That was the main evidence relied on by the Crown. There was no

question of law involved as far as the cvidence was concerned, and I
think it would be clear from tho recital of the evidence abovo that the
jury might quite rcasonably have thought that it would be unsafe to act
on that evidence. It was a pure question of fact which they had to
decide. As the learned trial Judge put it, in the last para of his

summing-up :

““ The issue in this case is very simple—cither you acquit the
prisoner because the case has not been proved beyond rcasonable
doubt, or you convict the accused if you find that the evidenco
cstablishes that he shot the deceased, and the verdict you should
bring in such a case is a verdict of murder. ™

We are unable to agrce with the submission made by learncd Crown
.Counsel that the evidence was so cogent and compelling that any verdict
other than that of guilt would be unreasonable or perverse. During
the course of the trial there had been some sharp exchanges between -
the Bench and Counsel for the appellant, and the address for the defence
had apparently not improved matters in any way. In a good part of
the summing-up, at its beginning, the learned trial Judge explains to the
jury why ‘‘in the interests of justice” he had to interrupt and correct
Counsel during the course of the trial. We do not think 1t necessary to
go into this matter except to obscrve that it 1s clear from a reading of the
summing-up as a whole that the learned trial Judge’s view on the facts
was that tho appellant was guilty ; and that there must have been an
atmosphere of stress and strain when the jury retired to consider their
verdict. Theyv rceturned after having deliberated for 32 minutes, and

what transpired on their return is recorded as follows :

““ Clerk of Assize: Mr. Foreman, aro you unanimously agreed upon
your verdict ¢

Foreman of the J ury : Yecs.
(on being prompted by Juror No. 2) Foreman : No.

Clerk of Assize : How are you divided ?

Torecman : Five to two.

. Clerk of Assize : By your majority verdict of five to two, do you f{ind
this accused Randunu Mudiyanselage Gunathillaka Appubamy
guilty of tho offence of murder ?

Foreman : No.
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Court to Foreman of the Jury : Do you find him guilty or not guilty ¢

Foreman : Not guilty.

Court to Jury : I don’t approve of the verdict ; will you please go back
and consider 1t agam *?

Court : What is the section, Mr. Crown Counsel ?

Crovwn Counsel: 248 (2) My Lord.
Court to Jury : Yes, I will ask you to rcconsider your verdict. If

yvou have any matters on which you are not clcar—if you want any
further directions—consider among yourselves and let me know.

Foreman of tho Jury (after discussing with the other jurors) : By Lord,
wo wish to retire and discuss.

Court : Yes. ”
The Jury then retired again, and returned after 27 minutes, and by a
majority verdict (5 to 2) found the appellant guilty of murder. After

the verdict was signed, there is this record :
‘“ Court : Tell the accused that I agree with the verdict of the majority
of the jury that he is guilty of murder.”

It clearly shows that it was the trial Judge's view on the facts that the
appellant was guilty, and for that reason the earlier verdict did not meet .

with his approval.
Section 248 (2) of the Criminal Procedure Code rearcls as follows :

‘“ If the Judge does not approve of the verdict returned by the Jury,
he may dircct them to re-consider their verdict and the verdict given
after such re-consideration shall be deemed to be tlze true verdict.”

o

This section is one of a group of scctions“(21('i to 253) in chapter 20 of
the Code which scts out the procedure for trials before the Supreme Court.
One has to bear in mind that ““all trials before the Supreme Court shall
be by jury before a Judge or a Commissioner of Assize ”’ (section 216 (1)).
Sections 244 and 2485 set out the respective functions of tho Judge and
the Jury, and it is the duty of the jury “ to decide which view of tho
facts is true (245 (a)) and to decide all questions which according to law

are to be deemed questions of fact *’ (245 (¢)).

Scction 248 undoubtedly gives the Judge very wide powers, but without
in any way suggesting that there should be any limitations or fetters
placed on the powers granted to the Judge by the plain words in the
section, yet, having regard to the context in which the section appears,
wo would like to observe, that the section should be very sparingly
used generally in those cases where there 1s some ambiguity in the verdict
or an apparcent misunderstanding of the summing-up (sce Henry Crisp,t
7 Criminal Appeal Reports, 273) or where the verdict on tho face of it
shows that the jury has misapplied the lJaw to the-facts proved, or again
where the verdict is incomplete or uncertain. When the verdict is based

* 7 Cr. App. Rep. 273.
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on a pure finding of fact a reconsideration by the jury should be ordered
only when 1t 1s qute_clear that it is unreasonable or perverse. When
two views on the facts arc possible, and the view taken by the jury is
different from that taken by the Judge, it would be improper to use the
section in such a manner as to substitute the Judge’s view of the facts
for that of the jury. That would be an encroachment on the duties of
the jury set out in section 245, and would rendcr meaningless the familiar
direction given to juries in all cases (and this one was no exception)
to remember that they and they alone are the sole judges of fact.

The authorities cited at the argument, though not directly in point,
clearly indicate that section 230 (which empowers a Judge to discharge a
jury whenever in the opinion of the Judge the interests of justice so
rcquirc) and section 248 (2) should not be used cither singly or in
combination in such a manner as to render incffective a reasonable finding
of fact by the jury mercly because the Judge disagrees with that
finding. In the case of T'homas Perera v. the Queen' (29 N.L.R. Page 0)
the trial Judge directed the jury to reconsider their verdict but before

uch reconsidered verdict was delivered, he discharged the jury. Gar.vin,

J. observed at page 9,

“ Inasmuch as the Commissioner’s order is not opeun to review and
since his reasons are not before me, I have neither the power, nor am
I in a position to say any thing judicially in rcgard to the order made
in this casc. But I am free with reference to the argument addressed
to mo to oxpress my own opinion that to exercisec i combination the
powers committed by section 248 (2) and scction 230 solely for the
purposc of preventing a jury from returning a wverdict which 1s not
in accord with the presiding Judge’s view of tho casc 1s not a use to

which those powers should be put.”

In The Queen v. Handy ? (61 N.L.E. 265) it was held that section 230
of the Criminal Procedurc Code docs not entitle the presiding Judge
to discharge the jury in a case in which the Judge disagrees with tho
jury’s view of the facts. In The Queer v. Lilmon ® (67 N.L.IR. 49), after

the verdict was delivered by the foreman, the presiding Judge asked

him o number of questions and said that 1t was impossible for him to

accept that part of the verdict according to which none of the accused
was guilty of murder. e directed the jury to retire and rcconsider
their verdict on the charge of murder. It was held 2nfer alia, that
tho trial Judze acted wrongly in refusing to take the verdict returned

by the jury after the first summing-up, and in questioning them when
their verdict was unmistakable. In T'he Queen v. Arnolis Appulamy,*
(70 N.L.R.-256) it was held that scction 230 docs not entitle the trial
Judge to discharge the jury in a casc in which he disagrees with the view
of the facts taken by the jury. H. N. G. I'ernando, C.J. stated,

7y29 N.L. R.G 2 (1962) 67 N. L. R. 49.

1 (192
$ (1967) 70 N. L. I. 256.

s (1939) €1 V. L. R. 255.
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N § DRI the Judge was reluetant to accept the verdiet, scction
248 (2) entitled him to direct a reconsideration of the verdict and lo

charge the jury afresh for that purpose.”

\When a trial Judge uses section 248 (2) we think 1t 1s very desirable that
ho should give further directions to the jury and specifically inform them
that they are still the judges of fact and perfectly free to bring the same
verdict after reconsideration if they remained of the same view, and
further that the second verdiet will be deemed to be the true verdict

which would be binding on tho Judge as well.

In tho present case, the lcarned Judgo gave no further directions at all.
Having told the jury that he disapproved of their vordict of " not guilty ™
hie asked the Crown Counscl, ‘° What i1s the secetion 277 and the Crown
Counscl stated, *° Scction 248 (2) 7.  As Counsel for the appellant urged
this may have had the cffect of making the jury think that in law the
Judge could direct them to bring in the verdiet which was acceptable
to him, and that they were bound by that direction. In Zhurairatnam v.
The Queen,® (65S-N.L.R. 347) T'. S. ¥Fernando, J. said.

““ A trial Judge should always refrain from using language whieh,
though not intended, may havo the cficet of lecading the jury to believe
that their legal right to determine the fa~ts 1s not really unfettered
but is to some degree hedged in to permit the accommodation of the

Judge’s view of the facts. ™

Those remarks were, of course, made with reference to a summing up
but would apply with cven greater force to a situation as the one which
arosc in the present case. In this context, the learned Judae’s question
whether the jury wanted further directions on matters which were not
clear, could have conveyed the impression, that the Judee wanted to
know from the jary what it was that stood in the way of their returning,
what inn the Judge’s view was the only correet verdiet m the caso.

Learned Crown Counscl conceded that after requesting the jury to
reconsider their verdict, the failure of the learned trial Judge to reiterate
that they were still judges of fact, and that their verdict after reconsidera-
tion, whatever it was, woukl be binding on him, was a non-direction which
amountced to a misdircction. He submitted, however, that the case
should be sent back for re-trial.  We have indicated carlier our estimnate
of the evidence led by the Crown, and we cannot losc sight of the fact
that before the misdirection the jury, in fact, found the appellant not

gullty.

We do not think that this is an appropriate casoin which the appellant
should be placed in jeopardy a sccond time. For these rcasons, we

quashed the conviction and acquitted thoe appellant.

Accused acquilled.

1 (1966) 68 N. L. R. 347.



