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[C o u e t  o f  C r im in a l  A p p e a l ]

1970 Present:  S ir im a n e , J . (P res id en t), S a m e ra w ick ra m e , J ., 
an d  W ija y a t ila k e , J .

B .  M . G U N A T I L A K E  A P P U H A 1 M Y , A p p e lla n t , and T H E  Q U E E N ,

E e s p o n d e n t

C. C. A . 131 o f  19 69 , w it h  A p p l ic a t io n  190

S. G. 240 /69— M . G. Khliyapiliya, 43639

Trial bcfcrc Supreme Court— Verdict oj jury based on a pure finding of fact—Power 
of judge to direct the jury to reconsider it— M isuse or incorrect use of it— Criminal 
Procedure Code, ss. 230, 24S (2), 244, 245.

W h e re , a t  a  tr ia l b e fo ro  th e  S uprem o Court-, t iic  q u e s t io n  w h ich  th e  jury 
h a v e  to  d e c id e  is p u re ly  o n e  o f  fa c t , the  p ro v is io n s  o f  section 24$ (2) o f  th e  Crin in a l 
P ro ce d u re  C 'odo d o  n o t  e n a b le  th e  J u d g e  to  d ire c t  the  ju r y  to  reconsider th e ir  
v e r d ic t , un less i t  is  q u ite  c le a r  th a t  the  v e r d ic t  is u n re a so n a b le  o r  p erv erse . 
IYh.cn tw o  v ie w s  o n  th e  fa c t s  are  p ossih io , a n d  th o  v ie w  ta k en  b y  th o  ju r y  is 
d iffe ren t fr o m  th a t  ta k e n  b y  th e  J u d g e , it  w o u ld  b o  im p r o p e r  t o  u se  s e c t io n  
24S (2) in su ch  a  m a n n e r  a s  t o  su b stitu te  th o  J u d g e ’s  v ie w  o f  th e  fa c t3  for  th a t  
o f  tho  ju ry .

Per Curiam : “  W h e n  a  t r ia l J u d g e  uses se c t io n  24S (2 ), w o  th in k  it  is v e r y  
d es irn b lo  th a t  lie  s h o u ld  g iv e  fu rth er  d ire c t io n s  t o  th o  ju r y  a n d  s p e c if ica lly  
in fo rm  them  th a t  th e y  a re  s t ill  tho ju d g e s  o f  fa c t  a n d  p e r fe ct ly  freo  t o  b r in g  th o  
snrr.o v e r d ic t  a fte r  re co n s id e ra t io n  i f  th e y  re m a in ed  o f  th o  sa m e  v ie w , a n d  
fu r th e r  th a t  th o  s e c o n d  v e r d ic t  w ill b o  d e e m e d  to  b e  th o  tru o  v e r d ic t  w h ic h  
w o u ld  b o  b in d in g  o n  th o  J u d g o  as  w e ll .”
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A p p e a l  a g a in s t  a  c o n v ic t io n  a t  a  tr ia l b e fo r e  th e  S u p re m e  C ou rt.

Colvin R. de Silva, w ith  Neville de Alicis a n d  (a ssig n ed ) 

V. Sachithanantkan, fo r  tb o  a c cu se d -a p p e lla n t.

Ian Wikramanayake, C row n  C ou n sel, fo r  th e  C row n .

C ut. adv. vult.

M a rch  17 , 1970. S i r i m a x e , J .—  ^

T h e  m a in  c o n te n t io n  o f  C ou n sel fo r  th e  a p p e lla n t  in  th is  ca se  w as , 
th a t  th e re  w a s a  m isu se  o r  a n  in co r r e c t  u se  o fs e c t io n  24S (2 ) o f  th e  C rim in a l 
P r o c e d u r e  C o d o  w h en , p u rp o r tin g  t o  a c t  u n d er  th a t  se c tio n , th e  le a rn e d  
tr ia l J u d g e  d is a p p r o v e d  o f  th e  m a jo r ity  v e r d ic t  o f  “  n o t  g u ilty  ”  r e tu rn e d  
b y  th e  ju r y  a t  th e  co n c lu s io n  o f  th e  tr ia l, a n d  d ir e c te d  th em  to  r o -co n s id e r  
th a t  v e r d ic t .

I t  is  n e ce s sa ry  t o  se t o u t  v e ry  b rie fly ' th e  e v id e n c e  le d  a t  th e  tr ia l :—

T h e  d e c e a s e d  h a d  been  sh o t  a t  fr o m  e loso  ra n g e  w h e n  h e  w a s s le e p in g  
a t  n ig h t  o n  a  c o t  in  th e  v era n d a h  o f  h is h o u se . H is  w id o w , P re m a w a th ie , 
s t a t e d  in  e v id e n ce , th a t  som e  tim e  a fte r  m id n ig h t  sh e  h ea rd  a  g u n sh o t , 
a n d  o n  p e e p in g  th ro u g h  th e  sp a ce  b e tw e e n  th e  p icn ics , w h ich  se p a ra te d  
t h e  r o o m  in  w h ich  she slep t fr o m  th e  v e ra n d a h , sh e  saw  th e  a p p e lla n t  
s ta n d in g  n e a r  h er  h u s b a n d ’s c o t  w ith  so m e th in g  lik e  a  p o le  in h is  h a n d . 
S h e  ra ised  n o  a la rm  till n e x t  m orn in g  ; a n d  it  w as th e  c o n te n t io n  fo r  th e  
d e fe n c e  th a t  sh e  b e ca m e  aw are o f  h er  h u s b a n d ’s d e a th  o n ly  n e x t  m o r n in g  
w h en  sh e  fo u n d  h im  in ju red . I t  w as p r o v e d  th a t  h i h er  s ta te m e n t t o  th o  
p o l i c e  sh e  h a d  sa id  th a t  h er  h u sba n d  had been slabbed a n d  t h a t  sh e  suspected 
th e  a p p e lla n t . S h e  h a d  a lso  s ta te d  in  h e r  d e p o s it io n  in  th o  M a g is tra te ’ s 
C o u r t  th a t  sh e  h a d  in fo rm e d  o n e  D in g ir i B a n d a  a n d  P cm iy n n n  w h o  h a d  

. tu r n e d  u p  n e x t  m o rn in g  th a t  h er  h u s b a n d  h a d  b e e n  s ta b b e d .

T h o  n e x t  w itn ess  w as o n e  F ich u  B a n d a , a c c o rd in g  to  w h o m , th e  a p p e lla n t 
fo r  n o  a p p a r e n t  reason , p u t  h im  . u p  la te  a t  n ig h t,— sa id  th a t  
h e  w a n te d  to  s h o o t  a  h a re ,— a n d  w en t a lon g  w ith  h im  to  borrow ' a  g u n  
fr o m  o n e  P a u l F ra n cis  ; a n d  th a t  th e re a fte r  th e  a p p e lla n t in  th o  p re scn co  
o f  th is  w itn e ss  s h o t  th e  deceased . T h e  d e ce a se d  w as k ille d  o n  th e  n ig h t  
o f  2 n d /3 r d  N o v e m b e r , 196S. T h e  d e fe n co  p o in te d  o u t  th a t  h e  m a d e  n o  
s t a t e m e n t  t o  th e  M ag istra te  w h o  v is ite d  th e  s ce n e  o n  th e - lth  b e fo re  n o o n , 
a n d  h is  s t a te m e n t  w as m a d e  only' a fter  th e  p o lic e  q u e st io n e d  h im  o n  th e  
a ft e r n o o n  o f  th e  4 th . I t  w as su g gested  fo r  th e  d e fe n co  th a t  th is  b e la te d  
s t a t e m e n t  w a s  m a d e  to  sa v e  h im s e lf  f r o m  b e in g  n a m e d  as a  su sp e ct  in  
th o  ca se . W itn e s s  P a u l F ra n cis  sa id  t h a t  th o  a p p e lla n t b o r r o w e d  tiro 
g u n  P i  a n d  re tu rn e d  i t / a n  h o u r  o r  t w o  la te r . H o. d id  n o t  m e n tio n  
U k k u  B a n d a , a n d  a cco rd in g  to  h im , h e  d id  n o t  d e t e c t  a n y  sm ell o f  g u n  , 
p o w d e r  w h e n  th e  g u n  w as re tu rn ed . B u t  th e re  w as e v id e n ce  fr o m  th o  
p o lice ' th a t  th e  g u n  h a d  b een  recen tly  fired , a n d  fr o m  th o  G o v e r n m e n t  
A n a ly s t  th a t  a n  e m p ty  ca rtr id g e  (P 4 ), a lleg ed  to  h a v e  been  fo u n d  b y  
t h e  p o l i c e  o n  a  fo o t -p a th  ju s t  34 fe e t  fr o m  th e  b o d y  o f  th o  d ece a se d , h a d
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been  fired  f r o m  t h e  g u n  ( P I ) .  T h o  con ten tion  o f  th o  d e fe n c e  w a s  th a t  
a fter  th e  g u n  w a s  f o u n d  t h e  e m p ty  ca rtr id g e  (P 2 ) h a d  b e e n  in tr o d u c e d , in  
ord er  to  b u ild  u p  a  c a s e  a g a in s t  th o  a p p e lla n t. T h is  e m p t y  c a r tr id g e  
w as n o t  fo u n d  o n  th e  3 r d , th o u g h , a c co rd in g  to  th e  e v id e n c e  o f  th e  
In sp e c to r  in  c r o s s -e x a m in a t io n , o n  his a rr iv a l a t  th o  s c e n e  o n  th o  3rd  
h e h a d  re q u e ste d  th e  p e o p le  p re se n t (n early  200  o f  th e m ) t o  lo o k  f o r  an  
em p ty  ca rtr id g e . A c c o r d in g  t o  th e  In s p e c to r  (P 4 )  w a s f o u n d  a t  a b o u t  
11 o ’ c lo ck  o n  th e  4 t h  N o v e m b e r .

T h a t w as th e  m a in  e v id e n c e  re lied  o n  b y  th o  C ro w n . T h e r e  w a s  n o  
question  o f  la w  in v o lv e d  as fa r  as th e  e v id e n ce  w a s  c o n c e r n e d , a n d  I  
th in k  it  w o u ld  b o  c le a r  f r o m  th o  recita l o f  th e  e v id e n c e  a b o v o  th a t  th e  
ju ry  m ig h t q u ite  r e a s o n a b ly  h a v e  th o u g h t th a t  i t  w o u ld  b e  u n s a fe  t o  a c t  
on  th a t  e v id e n ce . I t  w a s  a  p u re  qu estion  o f  fa c t  w h ic h  t h e y  h a d  t o  
decide . A s  th e  le a rn e d  tr ia l J u d g e  p u t  it , in  t h e  la s t  p a r a  o f  h is  
su m m in g -u p  :

“  T h e  issu e  in  t h is  ca se  is v e ry  s im ple— e ith e r  y o u  a c q u it  th e  
p r ison er  b e c a u se  t h e  ca se  has n o t been  p r o v e d  b e y o n d  r e a so n a b le  
d o u b t , o r  y o u  c o n v i c t  th e  accu sed  i f  y o u  f in d  th a t  t h e  e v id e n c o  
estab lishes th a t  h e  s h o t  th o  d eceased , a n d  th e  v e r d ic t  y o u  sh o u ld  
b r in g  in  su ch  a c a s e  is  a  v e rd ic t  o f  m u rder. ”

W e  are  u n a b le  t o  a g r e e  w ith  th e  su bm ission  m a d o  b y  le a rn e d  C row n  
Counsel th a t  th o  e v id e n c e  w a s s o  co g e n t an d  co m p e ll in g  th a t  a n y  A'ercLict 
o th er  th a n  th a t  o f  g u i l t  w o u ld  b e  u n reason a b le  o r  p e r v e r s e . D u r in g  
th e  cou rse  o f  th e  tr ia l th e r e  h a d  been  so m e  sh a rp  e x c h a n g e s  b e tw e e n  • 
th e B e n ch  a n d  C o u n se l f o r  th e  ap pellan t, a n d  th e  a d d re s s  f o r  th e  d e fe n ce  
had a p p a re n tly  n o t  im p r o v e d  m a tters in a n y  w a y . I n  a  g o o d  p a r t  o f  
th o  su m m in g -u p , a t  it s  b e g in n in g , th o  learn ed  tr ia l J u d g e  e x p la in s  t o  th e  
ju ry  w h y  “ in  th e  in te r e s ts  o f  ju s t i c e ”  h e h a d  to  in te r r u p t  a n d  c o r r e c t  
Counsel d u rin g  th e  c o u r s e  o f  th o  trial. W e  d o  n o t  th in k  i t  n e ce s sa ry  t o  
g o  in to  th is  m a tte r  e x c e p t  to  o b se rv e  th a t it  is c lea r  fr o m  a  re a d in g  o f  th e  
su m m in g-u p  as a  w h o le  th a t  th o  learned tria l J u d g e ’ s v ie w  o n  th e  fa c ts  
w as th a t th o  a p p e lla n t  w a s g u ilty  ; an d  th a t  th e re  m u s t  h a v e  been  a n  
atm osp h ere  o f  s tress  a n d  stra in  w hen th o  ju r y  r e t ire d  to  c o n s id e r  th e ir  
v erd ict . T h e y  r e tu r n e d  a ft e r  h av ing  d e lib era ted  f o r  32  m in u te s , a n d  
w h a t tra n sp ired  o n  t h e ir  r e tu rn  is record ed  as fo l lo w s  :

“  C lerk  o f  A s s i z e : M r . F o re m a n , a ro  y o u  u n a n im o u s ly  a g r e e d  upon, 
y o u r  v e r d ic t  ?

F orem a n  o f  th e  J u r y  : Y e s .
(on  be in g  p r o m p t e d  by' J u r o r  N o . 2) F orem a n  : N o .

C lerk o f  A ss iz e  : H o w  a r e  y o u  d iv id e d  ?

F orem a n  : F iv e  t o  t w o .

■ C lerk o f  A ss iz e  : B y ' y o u r  m a jo r ity  v e rd ict  o f  f iv e  to  t w o ,  d o  y o u  fin d  
th is  a c c u s e d  R a n d u n u  M u d iya n selagc G u n a th illa k a  A p p u h a m y  
g u ilty  o f  th o  o f fe n c e  o f  m u rd er  ?

F orem a n  : N o .
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C o u rt  t o  F o r e m a n  o f  th e  J u r y  : D o  y o u  fin d  h im  g u il ty  o r  n o t  g u i l ty  ? 

F o re m a n  : N o t  g u il ty .

C o u r t  t o  J u r y  : I  d o n ’ t a p p r o v e  o f  th e  v e r d i c t ; w ill y o u  p lea se  g o  b a c k  
a n d  co n s id e r  i t  a g a in  ?

C o u r t : W h a t  is  th e  s e c t io n , M r. C row n  C ou n sel ?

C row n  C o u n s e l : 2 4 8  (2 ) M y  L o r d .

C o u r t  t o  J u r y  : Y c 3, I  w ill ask  y o u  to  re co n s id e r  y o u r  v e r d ic t . I f  
y o u  h a v e  a n y  m a tte rs  o n  w h ich  y o u  are n o t  c le a r— i f  y o u  w a n t  a n y  
fu rth e r  d ir e c t io n s — co n s id e r  a m o n g  y ou rse lv e s  a n d  le t  m e  k n o w . 

F o r e m a n  o f  th o  J u r y  (a fte r  d iscu ss in g  w ith  th e  o th e r  ju ro rs )  : M y  L o r d , 
w o  w ish  t o  re tire  a n d  d iscu ss .

C o u r t : Y e s .  ”

T h o  J u r y  th e n  re tire d  a g a in , a n d  re tu rn ed  a fte r  27  m in u tes , a n d  b y  a 
m a jo r ity  v e r d ic t  (5  t o  2 ) fo u n d  th e  a p p e lla n t g u il ty  o f  m u rd e r . A ft e r  
th e  v e r d ic t  w as s ig n e d , th e re  is th is  r e co r d  :

“  C o u r t : T e ll th e  a c c u s e d  th a t  I  ag ree  w ith  th e  v e r d ic t  o f  th e  m a jo r it y  
o f  th o  ju r y  th a t  h e  is  g u il ty  o f  m u rd e r .”

I t  c le a r ly  sh o w s  th a t  i t  w a s  th e  tria l J u d g e ’s v ie w  o n  th e  fa c ts  th a t  th e  
a p p e lla n t w as g u il ty ,  a n d  for that reason th e  ea r lier  v e r d ic t  d id  n o t  m e e t  . 
w ith  h is  a p p ro v a l.

S e c tio n  248  (2 ) o f  th e  C rim in a l P ro ce d u re  C o d e  rea d s  as  fo llo w s  :

"  I f  th e  J u d g e  d o e s  n o t  a p p r o v e  o f  th e  v e r d ic t  r e tu rn e d  b y  th e  J u r y , 
h e  m a y  d ir e c t  th e m  t o  re -co n s id e r  th e ir  v e r d ic t  a n d  th e  v e r d ic t  g iv e n  
a fte r  su ch  r e -co n s id e ra t io n  sh a ll b o  d eem ed  to  b o  th e  t r u e  v e r d ic t .”

T h is  se c t io n  is o n o  o f  a  g r o u p  o f  se c tion s  (216 t o  2 5 3 ) in  ch a p te r  2 0  o f  
th e  C o d e  w h ich  sets o u t  th e  p ro ce d u re  fo r  tria ls b e fo r e  th e  S u p rem e  C o u rt. 
O no has to  b ea r  in  m in d  th a t  “  all tria ls b e fo re  th e  S u p rem o  C o u r t  sh a ll 
b o  b y  ju r y  b e fo re  a  J u d g e  o r  a  C om m ission er  o f  A ss iz e  ”  (se c tio n  216  (1 )) . 
S e c tio n s  244 an d  2 4 5  se t  o u t  th e  re sp e ctiv e  fu n c tio n s  o f  th o  J u d g e  a n d  
th e  J u r y , a n d  it is th e  d u t y  o f  the. ju r y  “  t o  d e c id e  w h ich  v ie w  o f  th o  
fa c ts  is tru e (245  (a ))  a n d  to  d e c id e  all qu estion s  w h ich  a c c o id in g  t o  la w  
are to  b e  d e e m e d  q u e s t io n s  o f  fa c t  ”  (24 5  (c)).

S e c t io n  248 u n d o u b t e d ly  g iv e s  th e  J u d g e  v e ry  w id e  p o w e rs , b u t  w ith o u t  
in  a n )' w a y  su g g e s tin g  th a t  th e re  sh ou ld  b e  a n y  lim ita tio n s  o r  fe t te r s  
p la ce d  o n  th e  p o w e r s  g ra n te d  t o  th e  J u d g e  b y  th e  p la in  w o rd s  in  th o  
s e c t io n , y e t , h a v in g  re g a rd  t o  th e  c o n t e x t  in  w h ich  th e  se c t io n  a p p e a rs , 
w o  w o u ld  lik e  to  o b s e rv e , th a t  th o  se c tion  sh o u ld  b e  v e r y  sp a r in g ly  
u sed  g en era lly  in  th o s e  ca ses  w h e ro  th ere  is som e a m b ig u ity  in  th e  v e r d ic t  
o r  an  a p p a r e n t  m isu n d e rs ta n d in g  o f  th e  su m m in g -u p  (see  Henry Crisp,1 
7  C rim in a l A p p e a l R e p o r ts ,  2 7 3 ) o r  w h ere  th e  v e r d ic t  o n  th o  fa c e  o f  i t  
sh o w s  th a t  th o  ju r y  h a s m isa p p lie d  th e  la w  to  th e -fa c ts  p r o v e d , o r  a g a in  
w h e re  th e  v e r d ic t  is in c o m p le t e  o r  u n certa in . W h e n  th e  v e r d ic t  is b a se d

1 7 Cr. App. Pep. 273.



o n  a p u re  f in d in g  o f  f a c t  a  recon sid era tion  b y  th o  ju r y  s h o u ld  b o  o rd e re d  
o n ly  w h en  i t  is  q u it e  c le a r  th a t  it  is  u n r e a s o n a b le  o r  p e rv e rse . W h e n  
tw o  v iew s  o n  t h e  fa c t s  a re  p ossib le , a n d  th o  v ie w  ta k e n  b y  th o  ju r y  is  
d ifferen t fr o m  t h a t  ta k e n  b y  th o  Ju d g e , i t  w o u ld  b o  im p r o p e r  t o  u se  th o  
sec tion  in  s u c h  a  m a n n e r  as to  su b stitu te  th o  J u d g e ’ s  v ie w  o f  th e  fa c ts  
f o r  th a t o f  th o  ju r y .  T h a t  w ou ld  b e  an  e n c r o a c h m e n t  o n  th e  d u ties  o f  
th o  ju r y  se t  o u t  in  s e c t io n  245 , a n d  w o u ld  r e n d e r  m e a n in g le ss  th o  fa m ilia r  
d ire c t io n  g iv e n  t o  ju r ie s  in  all cases (a n d  th is  o n e  w a s  n o  e x ce p t io n ) 
t o  rem em b er  t h a t  t h e y  a n d  th e y  a lon o  are  th e  s o lo  ju d g e s  o f  fa c t .

T h e  a u th o r it ie s  c i t e d  a t  th e  arg u m en t, t h o u g h  n o t  d ir e c t ly  in  point> 
clearly' in d ic a t e  t h a t  se c t io n  230 (w h ich  e m p o w e r s  a  J u d g e  t o  d isch argo  a  
ju r y  w h e n e v e r  in  t h e  op in io n  o f  th o  J u d g e  th o  in te r e s ts  o f  ju s t ice  s o  
requ ire) a n d  s e c t io n  24S  (2 ) sh ou ld  n o t  b e  u s e d  e ith e r  s in g ly  o r  in  
co m b in a tio n  in  su ch  a  m a n n er  as to  render in e f fe c t iv e  a  re a so n a b le  fin d in g  
o f  fa c t  b y  t h e  ju r y  m e re ly  b ecau se  th e  J u d g e  d isa g re e s  w ith  th a t  
fin d in g. I n  t h e  c a se  o f  Thomas Perera v. the Q ueen1 (2 9  N .L .R . P a g e  0 ) 
th o  tr ia l J u d g e  d ir e c te d  th e  ju r y  to  re co n s id e r  th e ir  v e r d ic t  b u t  b e fo re  
such  re co n s id e re d  v e r d ic t  w as d elivered , h e  d is c h a r g e d  th e  jury '. G a rv in ,
J .  o b s e rv e d  a t  p a g e  9,

“  In a s m u c h  as  th e  C om m ission er ’s o r d e r  is  n o t  o p e n  to  rev iew  a n d  
since h is  re a so n s  a re  n o t  b e fo re  m e, I  h a v e  n e ith e r  th e  p o w e r , n o r  a m  
I  in  a  p o s it io n  t o  say' an y th in g  ju d ic ia lly ' in  r e g a r d  to  th e  o rd er  m a d e  
in  th is ca se . B u t  I  a m  free  w ith  r e fe re n ce  to  th o  a rg u m e n t a d d ressed  
to  m o  t o  o x p re s s  m y  o w n  op in ion  th a t t o  e x e r c is e  in  co m b in a tio n  th e  
p ow ers  c o m m it t e d  b y  sec tion  ”24S (2) a n d  s e c t io n  2 3 0  solely' f o r  th e  
p u rp ose  o f  p r e v e n t in g  a ju r y  fro m  r e tu rn in g  a  v e r d ic t  w h ich  is n o t  
in a c c o rd  w it h  t h e  p res id in g  J u d g e ’s v ie w  o f  th o  c a s e  is n o t  a use t o  
w jiieh  th o s e  p o w e r s  sh ou ld  b e  p u t .”

I n  The Queen v. H a n d y2 (01 N .L .R . 205) i t  w a s  h e ld  th a t  section  230  
o f  th e  C r im in a l P r o c e d u r e  C od e  d oes n o t  e n t it le  th e  p resid in g  J u d g e  
to  d isch a rg e  th e  ju r y  in  a  case in w h ich  th e  J u d g e  d isagrees w ith  th o  
ju r y ’s v ie w  o f  th e  fa c ts . I n  The Queen v. Ekmon  3 (0 7  N .L .R .  49 ), a fte r  
th o v e rd ic t  w a s  d e liv e r e d  b y  th e  fo re m a n , th e  p r e s id in g  J u d g e  ask ed  
h im  a n u m b e r  o f  q u e st io n s  an d  sa id  th a t  it  w a s  im p o s s ib le  fo r  h im  to  
a c c e p t  th a t  p a r t  o f  th e  v e rd ict  a ccord in g  to  w h ic h  n o n e  o f  th e  a ccu sed  
w as g u ilty  o f  m u r d e r . H e  d irected  th e  ju r y  t o  re t ir e  a n d  recon sid er  
th eir  v e r d ic t  o n  th e  ch a rg e  o f  m u rd er. I t  w a s  h e ld  inter alia, th a t  
th o  tria l J u d g e  a c t e d  w ro n g ly  in re fu sin g  t o  t a k e  th e  v e r d ic t  retu rn ed  
b y  th o  ju r y  a ft e r  th e  first su m m in g-u p , a n d  in  q u e s t io n in g  them  w h en  
th eir  v e r d ic t  w a s  u n m ista k a b le . In  The Queen v. Arnolis Appuhamy,4 
(70 N .L .R . -256) it  w a s h e ld  th at s e c t io n '2 3 0  d o e s  n o t  en tit le  th e  tr ia l 
J u d g e  to  d is ch a r g e  th o  ju r y  in  a case in w h ich  h o  d isa g re e s  w ith  the v ie w  
o f  th e  fa c ts  ta k e n  b y  th e  ju r y . H . N . G . F e r n a n d o , C .J . s ta ted ,
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“ I f .............  th e  J u d g e  w as re lu c ta n t to  a c c e p t  th e  verd ict-, se c t io n
24S (2 ) e n t it le d  h im  to  d ir e c t  a  re con s id era tion  o f  th e  v e r d ic t  and to 
charge the ju ry afresh for that purpose.”

W h e n  a t ria l J u d g e  u ses  se c tion  24S (2 ) w e  th in k  i t  is  v e r y  d e s ira b le  th a t  
h o sh ou ld  g iv e  fu r th e r  d ire c t io n s  to  th e  ju r y  a n d  sp e c if ica lty  in fo rm  th em  
th a t  th e y  are s t ill th e  ju d g e s  o f  fa c t  a n d  p e r fe c t ly  f r e e  to b r in g  th e  sa m e  
v e r d ic t  a fte r  r e co n s id e ra t io n  i f  th e y  rem a in ed  o f  th e  s a m e  v ie w , a n d  
fu rth er  th a t  th e  s e c o n d  v e r d ic t  w ill b e  d e e m e d  t o  b o  t h o  t-ruo v e r d ic t  
w h ich  w o u ld  b e  b in d in g  o n  th o  J u d g e  as w ell.

I n  th e  p re se n t case , th e  learn ed  J u d g o  g a v o  n o  fu r th e r  d ir e c t io n s  a t  all. 
H a v in g  to ld  th o  ju r y  th a t  h o  d is a p p ro v e d  o f  th e ir  v e r d ic t  o f  “  n o t  g u i l ty  ”  
h o  a sk ed  th e  C ro w n  C ou n sel, “  W h a t  is th e  se c t io n  ? ”  a n d  th e  C row n  
C ou n sel s ta te d , “  S e c t io n  248 (2) A s  C ounsel f o r  th o  a p p e lla n t  u rg ed  
th is  m a y  h a v e  h a d  th e  e ffe c t  o f  m a k in g  th o  ju r y  th in k  t h a t  in  la w  th e  
J u d g e  c o u ld  d ir e c t  th em  to  b r in g  in  th e  v e rd ic t  w h ich  w a s  a c c e p ta b le  
t o  h im , a n d  th a t  th e y  w e re  b o u n d  b y  th a t  d ire c t io n . In  Thurairalnam v. 
The Queen,1 (6 S N .L .R - .  34 7 ) T . S . F e rn a n d o , J .  sa id .

“  A  tr ia l J u d g e  s h o u ld  a lw a y s  re fra in  fr o m  u s in g  la n g u a g e  w h ich , 
th o u g h  n o t  in te n d e d , m a y  h a v o  th e  e ffe c t  o f  le a d in g  th o  ju r y  to  b e lie v e  

■ th a t  th e ir  le g a l r ig h t  t o  d e te rm in e  th e  fa 'd s  is  n o t  r e a lly  u n fe t te re d  
b u t  is t o  s o m e  d e g re e  h ed g e d  in  to  p e rm it  the a c c o m m o d a t io n  o f  th e  
J u d g e ’s v ie w  o f  th e  fa c ts . ”

T h o se  rem a rk s  w ere , o f  cou rse , m a d e  w ith  re fe re n ce  t o  a  su m m in g  up  
b u t  w o u ld  a p p ly  w ith  o v e n  g re a te r  fo r c e  t o  a  s itu a tio n  a s  th e  o n e  w h ich  
a rose  in  th e  p re se n t case . I n  th is  c o n te x t , th e  lea rn ed  J u d g e ’s q u e st io n  
w h eth er  th e  ju r y  w a n te d  fu rth e r  d ire c t io n s  o n  m a tte rs  w h ich  w e re  n o t  
clear , c o u ld  h a v o  c o n v e y e d  t lie  im p ression , th a t  th o  J u d g o  w a n te d  to  
k n o w  fr o m  th e  ju r y  w h a t  i t  w as th a t  s t o o d  in th e w a y  o f  th e ir  r e tu rn in g , 
w h a t in  th e  J u d g e ’s v ie w  w as th e  o n ly  c o r r e c t  v e r d ic t  in  th e  case.

L e a rn e d  C ro w n  C ou n sel c o n c e d e d  th a t  a fte r  re q u e stin g  th e  ju r y  to  
re co n s id e r  th e ir  verdict-, th e  fa ilu re  o f  th e  lea rn ed  tr ia l J u d g e  to  re ite ra te  
th a t  t h ey  w e re  s t ill ju d g e s  o f  fa c t , a n d  th a t  th e ir  v e r d ic t  a ft e r  re co n s id e ra 
t io n , w h a te v e r  it w as, w o u ld  b e  b in d in g  o n  h im , w as a  n o n -d ir e c t io n  w h ich  
a m o u n te d  t o  a  m isd ire c t io n . H e  su b m itte d , h o w e v e r , th a t  th o  ease 
sh o u ld  b e  se n t b a c k  fo r  re -tr ia l. W e  h a v e  in d ic a te d  ea r lier  o u r  e s t im a te  
o f  th e  e v id e n ce  le d  b y  th e  C row n , an d  w c  c a n n o t  lose  s ig h t  o f  th e  fa c t  
th a t  b e fo r e  th e  m isd ire c t io n  t j io  ju r j ',  in  fa c t ,  fo u n d  t h e  a p p e lla n t n o t  
g u ilty .

W e  d o  n o t  th in k  th a t  th is  is  an  a p p ro p r ia te  c a s o in  w h ich  th e  a p p e lla n t 
sh ou ld  b e  p la ce d  in  je o p a r d y  a  se co n d  tim e . F o r  th e so  rea son s, w c 
g a s h e d  th e  c o n v ic t io n  a n d  a c q u it te d  th o  a p p e lla n t .

l (19G6) 6$ N. L. R. 347.

Accused acquitted.


