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1954 P resen t: Gratiaen, J., and Gunasekara, J.

S O O T H IR A T N A M  (w id ow  o f  V . V elu p illa i) el ah, A p p ella n ts , and 
A N N A M M A  (w idow  o f  A m irth a lin gam ), R esp o n d en t

S. G. 403—D. C. Jaffna, 4,900[L

Abatement o f action—Actio roi vindicatio— Transfer o f subject-matter by p la in tiff 
pending action— Effect of abatement order on separate action instituted by plain­
ti f f ’s  transferee— Civil Procedure Code, ss. 396 403, 404— Registration of 
Documents Ordinance, s. 11 (1) and  (3). ®
Section 403 of the Civil Procedure Code, which prohibits a  fresh action being 

brought when an  action has abated, directly affects only those persons who, 
while they  are  precluded from instituting separate proceedings on the same cause 
of action, nevertheless enjoy the alternative rem edy of having the order o f abate­
m ent vacated in ordor th a t the original action m ay be proceeded with.

A institu ted  against B an  action for tho recovery o f certain  property. The 
lis pendens was no t registered. D uring tho pendency of the action, A transferred 
th e  p roperty  in  dispute to  C. Subsequently A died, and, as his legal represen­
ta tives took no steps to  continue tho proceedings, an  order o f abatem ent was. 
mode by C ourt under section 396 o f tho Civil Proccduro Code. Boforo A’s 
action had  abated, C had instituted the present action in his own right to  have 
tho same defendant, B, ejected from the premises.

Held, th a t  th e  provisions o f section 403 o f the Civil Procedure Code did nob 
preven t th e  m aintenance of the present action.

j A lP P E A L  from  a  ju d g m en t o f  th e  D is tr ic t  C ourt, Ja ffn a .

C . R a n g a n a th a n ,  for  th e  p la in tiffs  ap p ellan ts .

H .  IF. T a m b ia h ,  for tho  d efen d an t resp on d en t.
C u r. a d v . m ill .

J a n u a r y  21 , 1954 . G r a t i a e n , J .—

O n 23rd  M arch 1946  th e  a p p e lla n t ob ta in ed  from  V elu p illa i V in asi- 
th a m b y  for v a lu a b le  con sid eration  a  n otar ia l le a se  o f  th e  p ro p erty  in  
d isp u te  for a period  o f  te n  years com m en cin g  on  1 st A p r il 1946. H e  was 
u n ab le  to  o b ta in  v a c a n t  p ossession  o f  th e  lea sed  p rem ises, an d  on  8th  
O ctober 1948 h e  filed  th is  action  a lleg in g  th a t  th e  d e fen d a n t w a s a tres­
p asser o n  th e  p rem ises, and  p rayed  in te r  a l ia  for  a  d ecree o f  e jec tm e n t  
a g a in st h im . T h a t  su ch  a  rem ed y  is  p r i m a  fa c ie  a v a ila b le  to  a  lessee  
o f  im m o v a b le  p ro p erty  b y  v ir tu e  o f  th e  p r o  la n lo  a lien a tio n  in  h is favou r  
is  n o t  d isp u ted . • ■

T h e d efen d a n t d en ied  th a t  h e w as a  trespasser, an d  cla im ed  to  b e th e  
ow ner o f  th e  p ro p erty  b y  v ir tu e  o f  a  t it le  superior to  th a t  o f  th e  a p p e lla n t’s  
lessor  V in a sith a m b y . A  num ber o f  issu es w ere fram ed  a t  th e  com m en ce­
m en t o f  th e  tr ia l, b u t, a fter  som e ev id en ce had  b een  led , certa in  a d d ition a l 
issu es  w ere ra ised  w h ich , in  th e  su bm ission  o f  th e  d e fen d a n t’s  counsel, 
w en t to  th e  ro o t o f  th e  action . T h e  learned  J u d g e  agreed  to  a d ju d ica te  
u p on  these' a d d it io n a l issu es in  th e  first in sta n ce , an d  a fte r  h earin g  argu ­
m en t u p h eld  th e  d e fen d a n t’s p lea  th a t  th e  a p p e lla n t w a s p reclu ded  from  
m a in ta in in g  th e  a c t io n  b y  reason  o f  certain , a d m itted  fa c ts  w hich  I  sh a ll  
n o w  p roceed  to  ex a m in e .
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I t  w a s  estab lish ed  b y  th e  ev idence th a t , before th e  execution  o f  tho  
lea se  in  favou r o f  th e  appellant, h is  le ssor  V in asith am b y  had  h im self  
in s t itu te d  a  r e i  v in d ic a lio  action  on  16th  O ctob er 1944 against th e  d efen ­
d a n t fo r  th e  recovery  o f  th e  prop erty  in  d isp u te . B efore th e  tria l w as  
con clu d ed , how ever, V inasitham by d ied , an d , as h is  lega l representatives 
to o k  n o  s tep s  thereafter to  continue th e  p roceed in gs, an order o f  a b a te ­
m en t w as d u ly  m ade b y  th e  trial Ju d g e  on  15th  O ctober 1948 in  term s  
o f  se c tio n  396  o f  th e  Civil Procedure C ode. I t  w ill bo observed th a t,  
before th e  d a te  o f  th is  order, th e  a p p e lla n t h a d  already in stitu ted  th e  
p resen t a ction  in  h is ow n right to  h a v e  th e  d efen d an t ejected  from  th e  
p rem ises. N everth e less, th e  learned J u d g e  u p h eld  th e  p lea  th a t  tho  
su b seq u en t order o f  ab atem ent m ade in  th e  a ctio n  filed b y  V inasitham by  
w as b in d in g  on  th e  appellan t and had  th e  e ffec t o f  precluding him  from  
p u rsu in g  h is in depend en t rem edy a g a in st th e  d efen d an t.

T h e  con sequ en ces o f  a va lid  order o f  a b a te m e n t under section  396 or 
u nd er a n y  other provision  o f  Chapter 25  o f  th e  C iv il Procedure Code are 
s e t  o u t  in  sectio n  403. I t  operates i n  p e r s o n a m  so  as to  preclude a 
p la in tif f  (or h is personal represen tative, as th e  case m a y  be) from  in s t i­
tu t in g  sep ara te  proceedings upon th e  sa m e cau se  o f  a c t io n ; and h is on ly  
rem ed y  is  t o  a p p ly  to  h av e th e  order o f  a b a te m en t in  th e  original action  
v a c a te d  w ith  th e  resu lt th a t, un less th is  r e su lt  is  ach ieved , he can n ot  
o b ta in  a final ad judication  o f  th e  m erits o f  h is  cla im  against the op posite  
p a rty . T h e  princip le in volved  is an alogous to , b u t n o t the sam e as, th a t  
w h ich  ap p lies  in  th e  doctrine o f  res  a d ju d ic a la .  S h o rtly  stated , th e  la tter  
ru le p ro h ib its  th e  re-agitation  b y  a  p a r ty  (or h is  p rivy) o f  issues w hich  
h a v e  a lrea d y  been  fina lly  and con clu sively  s e tt le d  b}' a concluded jud icia l 
d ecision  ; th e  form er prevents a piarty -whose fa ilure to  prosecute h is  
rem ed y  w ith  d ue d iligence has led  to  a d isco n tin u a n ce  o f  the action  from  
seek in g  re lie f  on  th e  sam e grounds in  sep a r a te  p roceed ings. On th e  other  
h an d , se c tio n  403 has no  direct ap p lica tion  to  a  le ssee  under the p la in tiff  
or to  a n y  o th er transferee o f  an in terest p en d in g  th e  action . I f  th e  action  
h as n o t  ab a ted , h e m ay , i f  he th in ks fit, a p p ly  to  b e  added  or su b stitu ted  
as a  p a r ty  under section  4 0 4 ; and i f  h e d o cs n o t  ta k e  th a t precaution  h e  
ru n s th e  risk  o f  being adversely affected  b y  th e  u ltim a te  decree p assed  
in  th o se  proceed ings b}’ th e  operation  o f  th e  d octrine o f  l i s  p e n d e n s . 
B u t  s e c t io n  404  d ocs n ot ap ply  to  an a c t io n  a fter  i t  has abated  and  so  
lo n g  a s  i t  has th u s ceased  to  be “ p en d in g  ”  w ith in  th e  m eaning o f  th e  
se c tio n .

T h ere  can  be no  doub t th a t  V in a s ith a m b y ’s  lega l representatives  
w ou ld  b e  precluded  from  in stitu tin g  fresh  p roceed in gs against th e  d efen ­
d a n t u p o n  th e  earlier cause o f  action . B u t  th e  q u estion  is w hether th e  
order o f  a b a tem en t is  sim ilarly b ind ing u p o n  th e  appellan t w hose r igh t  
to  e je c t  th e  d efen d an t ad m itted ly  d ep en d s u p o n  th e  va lid ity  o f  th e  t it le  
o f  h is le ssor  V in asith am b y.

S e c t io n  403  prim arily  affects o n ly  a p la in tif f  or h is  legal representatives. 
I t  is  u n n ecessary  to  decide for th e  p u rp o ses o f  th is  appeal w hether a  
p erson  w h o , a fte r  th e  d ate  o f  an  order for a b a te m e n t  in  an  action  relating  
to  p ro p erty , purch ases or ob tains an  in te re st in  th a t  property from  th e  
p la in tiff , w ou ld  be p revented  (as a p r iv y ) b y  so m e o th er principle o f  law
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from  re-ag itating  th e  sam e issues in  sep ara te  leg a l proceed in gs in s t i ­
tu ted  on  h is ow n b eh a lf again st th e  sam e d efen d a n t. W o  are hero c o n ­
cerned w ith  th e  p osition  o f  a lit ig a n t w hose a lleg ed  r igh ts a s  le ssee  w ere  
o b ta in ed  before th e  order o f  ab a tem en t h a d  b een  en tered  a g a in st  h is  
lessor, an d  w ho had a c tu a lly  in stitu ted  leg a l proceed in gs for th e  en fo rce ­
m en t o f  h is  in dependent rem edy before th e  le sso r ’s  a ctio n  h ad  a b a te d . 
In  su ch  a situ ation , th e  provisions o f  sectio n  403  d o  n o t p rev en t th e  m a in ­
ten an ce o f  the action  which h e had p rev iou sly  in s t itu te d  in  h is ow n  l ig h t .  
S ectio n  403  d irectly  affects on ly  th o se  persons w ho, w hile th e y  a re  
precluded  from  in stitu tin g  separate proceed in gs on  th e  sam e ca u se  o f  
a ctio n , n evertheless en jo y  th e  a ltern a tive  rem ed y  o f  h av in g  th e  ord er o f  
a b a tem en t vacated  in  order th a t th e  orig inal a c tio n  m a y  be p roceed ed  w ith .

A s I  h a v e  already p o in ted  o u t, th e  effect o f  an  order o f  a b a te m e n t is  
not p rec ise ly  the sam e as th a t in vo lved  in  th e  d octr in e  o f  res  a d ju d ic a te .  
B u t le t  u s even  assum e th a t, in stead  o f  V in a sith a m b y ’s  earlier a c t io n  
aga in st th e  d efendan t h a v in g  abated , it  h ad  a c tu a lly  proceeded  to  tr ia l 
and  fin a lly  term inated  in  a decree in  favo u r o f  th e  d efen d an t su b seq u en t  
to  th e  execu tion  o f  th e  notarial lease in  fav ou r o f  th e  ap pellan t. E v e n  
in  th a t  ev en t, th e  final decree ag a in st Y in a sith a m b y  w ould  n o t  h a v e  
been b ind ing on  th e  ap pellan t un less th e  d efen d an t re ly in g  on  th e  d ecree  
in bar o f  th e  ap pellan t’s rem edy h ad  p ro ved  th a t  l i s  p e n d e n s  h a d  b een  
d u ly  registered  in  th e  earlier action — v id e  se c tio n s  11 (1) and  11 (3) o f  th e  
B eg istra tio n  o f  D ocu m en ts O rdinance. I n  th e  p resen t case, th e  d e fe n ­
d a n t  h as n o t estab lished  due reg istration  o f  th e  l i s  in  w hich  th e  order o f  
ab atem en t again st th e  ap p e llan t’s lessor w as m a d e  a fter  th e  d a te  o f  th e  
lea se  relied  on by  th e  appellan t. E or th is  reason , th e  p relim inary  issu es  
o f  la w  raised  by  tho d efen dan t sh ou ld  h a v e  b een  answ ered  a g a in st h im  
ev en  i f  th e  order o f  ab atem ent could  prop erly  h a v e  been  regarded as th e  
eq u iv a len t o f  a  final decree d ism issing V in a s ith a m b y ’s action .

I  w ould  se t  aside th e  jud gm en t u nd er ap pea l, and  send  th e  record  
back  for  a tria l do novo . T h e ap p ellan t is  e n t it le d  to  h is co sts  o f  a p p ea l 
an d  to  h is costs in  th e  ab ortive tria l. I  d esire, in  conclusion , to  point- 
out- th a t  th e  procedure ad opted  in  th e  Court b e lo w  w as n o t in  co n fo rm ity  
w ith  th a t  prescribed b y  section  147 o f  th e  C ode. I n  an  ap propriate case , 
a  t rial m a y  a t  th e  o u tse t be confined to  th e  d isp o sa l o f  p relim in ary  issu es  
o f  la w  w hich  are considered to  g o  to  th e  roo t o f  th e  lit ig a tio n . B u t ,  
a fter  a tria l has com m enced for th e  d eterm in a tio n  o f  a ll th e  issu es  o f  
fa c t  an d  law  which properly arise, i t  sh ou ld  n o t  bo in terrupted  a t  a  la te r  
s ta g e  for th e  in term ed iate d isposal o f  som e o n ly  o f  th e  issu es. S u ch  a  
procedure is n o t w arranted b y  th e  C ode, an d  v ery  o ften  leads to  u n n ec es­
sa ry  d elay  and exp en se to litigan ts. F o r  in sta n ce , th e  con seq u en ce o f  th e  
learn ed  J u d g e ’s  erroneous decision  on  so m e issu es  in  an  a ction  in s t itu te d  
in  O ctober 1948 is  th a t  th e  entire proceed ings m u st n o w  com m en ce a fresh .
I f  th e  learned Ju dge had  in sisted , as h e  sh o u ld  h a v e  done, on  a ll th e  
ev id en ce  b e in g led  a t  the earlier trial, th e  case m ig h t w ell h ave b een  f in a lly  
d isp osed  o f  a t  th e  hearing o f  th e  p resen t ap p ea l u p on  a con sid era tion  o f  
h is recorded findings on  a ll th e  issu es.

• Gunasekara, J .—I  agree.

J u d g m e n t s e t  a s id e .


