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1 9 4 5  P resen t: C a n n o n  J .

l ’ E E E R A , A p p e llan t, and P E R E R A , R esp on d en t.

.1,324— M. C. N egom bo, 41,504.

Lottery— tbarge of keeping place of lottery—Evidence of habitual user 
necessary— Penal Code, s. 288.

W h e re  th e  a ccu sed  w a s  c h a r g e d , u n d er  se ct ion  288  o f  th e  P e n a l C od e , 
w ith  k eep in g  a p la c e  fo r  th e  p u rp ose  o f  d ra w in g  a  lo tte ry—

Held, th a t , t o  c o n st itu te  "  k e e p in g  " ,  th ere  m u st b e  
h a b itu a l u ser  o f  th e  p rem ises  fo r  th e  p u rp ose  a lleg ed .

1 P u n ch *  v. Baba Appu et al., 3 N. L. R. 170.
1 Queen-Empress v. Sangam Lai, IS Allahabad 129 at 131.



CANNON J.— Ptrera and Vetera.

^ y ^ P P E A L  against a  con v iction  b y  th e -M agistrate o f N egom bo-

H . W . Jayewardene for th e accused , appellant.

A. C. Am eer, C .C ., fo r  th e  A ttorney-G eneral.

Ju ly  19, 1945. C annon J .—
O n th e ev iden ce in  th is case  it is possible that the accused  com m itted  

an offence, b u t the question  fo r  consideration  is w hether th at offence 
w as the one charged. H e  w as charged w ith  keeping a p lace, to  w it, 
a  house situated at K im bu lap itiya , for  th e purpose o f  drawing a lottery 
contrary  to  section  288 o f  the P en al Code. T he M agistrate convicted  
him  and senten ced  h im  to  6  m on th s ’ rigorous im prisonm ent. E v id en ce  
w as g iven  that he had prin ted  in C olom bo over 100,000 lottery  tickets 
and that in his house w ere found som e books o f  lottery  tick ets som e o f  
w hich  w ere com p lete  w hile others had on ly  the counterfoils on  w hich 
w ere the n am es and addresses o f  th e purchasers o f the tickets. One 
purchaser said th at the prison er to ld  h im  that the drawing w as to  take 
p la ce  at h is dw elling  house on  O ctober 17 and there was furher evidence 
that the prison er h ad  postponed  the drawing to  D ecem b er  12, on  w hich  
date  som e 200 p eop le  assem bled  at h is house, w hen he told  them  th at the 
draw ing w as further postpon ed .

M r. Jayew arden e for  th e appellant contends that this ev idence does 
n ot ju stify  the M agistrate in h old ing  th at the accused  w as “  keeping ”  
the house for the purpose o f  a lottery  inasm uch as it  is w ell established 
th at to  constitu te  “  keeping ”  th ere m u st be evidence o f som e habitual 
user o f  th e prem ises for  th e  p u rp ose  alleged. This so appears in a  num ber 
o f  decided  cases, both  in E n glan d  and C eylon  particularly Martin, and 
Benjam in  1; Perera and Silva  * and in the cases o f  Ludovici and Zoysa  and 
Attygale and Perera  w hich  are reported in 1 A pp eal C ourt R ep orts at 
pages 142 and 143.

M r. A m eer  in su pport o f  th e con v iction  urged that a “  keeping "  
requires n o m ore than using prem ises over  a period o f  tim e for  a  lottery. 
I  agree, b u t it w ill be  seen from  the ev iden ce th at the facts testified 
to  d o  n ot am ou n t to  such  continu ou s user.

I t  has been  poin ted  ou t b y  M r. Jayew ard en e th at the accused  m igh t 
h ave  b een  properly  ch arged  w ith  cheating  under section  403 o f  the 
P en al C ode or w ith  pu blication  o f  a proposal for a lottery  under the 2nd 
paragraph o f  section  288 o f  the P en al C ode, or w ith  selling tickets 
for  a  lottery  under the L otteries O rdinance, section  4. T he prosecution , 
how ever, seem s to  h ave se lected  the charge m ost difficu lt to  prove. In  
m y  v iew  th e ev id en ce  su bm itted , though a ccep ted  by  the M agistrate, 
d oes n o t am ount to  p ro o f o f  “  keeping ”  the prem ises fo r  th e purpose 
a lleged . There are n o m erits in this ap peal on  th e facts , bu t accused  
is en titled  to  su cceed  on  th e legal po in t w hich  has been  raised and the 
conv iction ' is  quashed.

Conviction gnashed.

1 (1907) I K .  B. P . 64. (1S89) 1 C. L. Rep . 57.


