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Present: Shaw J. and De Sampayo J. 1816.
STUGART ». HORMUSJEE.
257—D. C. Colombo, 40,244,

Action under s. 247, Civil Procedure Code—Estoppel—Privicipal ecarrying
on trade in the name of his ageni—Claim by principal when
_goods were seized on wrils agginst agent—Evidence  Osdinance,
s. 115.

- The doctrine “of estoppel is not a rule of evidence, but aen irrebut-
table presumption. If a parly to any proceeding proves that he bas
been induced - by the other party to believe in & certain state of facts
and to act on such belief, then, so far as that other parly is concerned,
the state of facts must be assumed to be true, and the other party
cannot be heard to ssy that they are not.

The word ° inteutionally " is used in cection 115 of the Evidencs
Ordinance of 1895 for the purpose of declaring the law here to be
precisely the same as the law of England.

Whatever & man's real intention may be, i.e., in regard to making
& representation of facts, if he so conducts himself that a ressonsble
man would #$s¥2, the representation to be true, and Dbelieve that it
was mesnt thal he shonld act upon if, and did act uwpon it as true,
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0
the parly making the nipresentation  would  be .pmlnded from _
contesting ite truth,

Ons ., Horausjoe . acquired  the Hasiness of one Lawrence, and
S mM him mondger of * Lawrence & Co.,” &nd by power of attor
y gove  him tlw very, widest powers of conducting the business,
insluging power " to sign and - astept billsofexehangahawrm
. having* failed to meet his acceptences given in  respact of certain
goeds . ordgred by him for “Lawremce & Co.," the respondent
(indgment-creditor) seized tbe goods on the premises of Lawrence &
Ce. Homusjee claimed, and on the claim being upheld respondent
bronght this action under section 247 of the Civil Procedure Code.
Hald, in the circumstancés of this case (sse judgroent), that

Hormusjeé wss estopped from denying that the goods were the
pmperty of Liawrence.

THE faots are set out in the judgment,

Bawa,’ K .C. (with him F. M. de Saram), for appellant.

Allan Drwbarg (with him F. H. B. Koch snd H. H. Bartholomeuss),
far respondent.

Our. adv. wult.
August 81, 1015. BSmaw J.—

This sction is brought by the respondent under seotion 247 of the
Civil Procedure Code, claiming that certain goods seized in execution
in two actions, Nos. 85,800 and 85,800 in' the District Court of
Colombo, in which he had recovered judgments egsinst one H: A.
Lswrence, should be declared liable to be sold in execution of ‘the
dacrees.

The Distriot Judge bas held that the eppellent is estopped by his-
conduct mnd representations from denying that the goods ‘seized are
the propexty of the execution-debtor, and hes declared that they are
lisble to be sold in execution, and has further ordered that, in the
event of the gouds kaving been disposed of by the appelisnt, he
should pay .68 damages to the respondent the full amount of the
two judgments, pamely, Bs. 1,787.14, with costs and interest
therson “a% the rate of nine per cent. until psyment. From this
decision the present appesl is brought.

It eppbirs from the evidenceé that H. A. Lawrence and his father
before ; h1m ocerried on business in the Pettsh as tailors. In the
time qf. the father the busmess was carried on under the name of
“D. Lawrenoe & Co."; it doss not, however, appear from the
evidence what the sppellation of the business was after the father's
death and prior o its acquisition by the appellant.

In the yesr 1811 the appellant, Mr. Hormusjee, appears to have
acquired the business. He. appointed Mr. H. A. stvrenoe a8
manager,. and; ‘by power. of attomey dated March 25, 1011, gave him
the very widest powers of conducting the business, including powar
40 sign-and scoept bills of exchange and other mercantile documents
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In 8 nams of the fimm. The premises where the ‘business wps isig.
carzic on were rented from the,vespondent by H. 4. Lawrence in pis g, aw J.
own :ame, and trade stbok was ordered. by Lawrence from the —-
respon: lent who carried on business as sn importer of goods. *end ® Sé,"g:;“
adceptsuces wers given Ly H. A. Lamnce for the pur:hags price®

In fiot g appellant, Mr. Hormusjee, was the undisoloiced pnncxpal

of H A. Liwcence, carrying on business as ‘‘ Lawrbace & Co.”

He..1ad also ordered goods througls ihe respondent for another

busiv s, whuip he pewsonally carried ¢n in the name of the Sewing
. Machk ne Cgmjrany, the indents for ‘which were signed in his own

name, bué hi never informed the respondent or any. one connected

with s firs, and never communigated in any way to the publx,

that ba #as in fact the owner of the business of ** Lawrencs & Co.”’

B. 4. Lawrence having failed t: meet his acceptances given in
respsac of certain goods ordered bty him for ‘‘ Lawrence & Co.,”
the rcspendent- brought the two sctions, Nos. 89,600 and 39,509,
District Court, -Colombo, against him, and recovered judgment for
Bs. 1,787.14, and interest at nine per cent.

Execution was taken out under. these judgments, and the stock.
on the premizes of ‘‘ Lawrence & Co:,’"’ consisting largely of the
goods in respect of whick the unpaid acceptances were given, was
seized. Then for the first time the appellant, Mr. Hormusjee, came
forward snd olaimed that he was the owner of the business of
. Lawrence & Ce.,”’ and that the stoock was therefore his property,
and not liable to be geizad in sxecution on & judgmeni against
H. A. Lawreuce.

The .Court having investigated the oclaim, made an order under
seotion 244 of the Civil Procédure Code releasing the goods, and
leaving the judgment-creditor to bring his action under section 247,
which he has now ione.

The first point teken on behalf of the appeliant was that in an
gotion under section 247 tus onus is vpon the plaintiff to establish
the right whick he claims #o have the property sold in execution of
the decree, and that therefeis the guestion of an estoppel cannot

- agrise, the conteation being that cslioppel is merely a rule of evidench

preventing certain facés being proved in defence, and thsrefore not
applicable %o an action under sestion 247, where the plaintiff has
himsslf to meke out hiz right to have the property sold.

In my view this is too namvow a view to take of the dostrine of
estcppel. By section 115 of the Eividence Ordinance, “* when one
persor has by his deolaratxon, ach, or cmission intentionally caused
or permibted ancther person to believe a thing to be true und to ach

-upon such belief, neither he or his repreésentative sheli be allowed
m a1y suit or proceeding between auch persor or his representative
to Geny the truth of suck ihing.” If, therefore, 'a -pariy to any”
proceedivg, whether under sestion 247 of the Civii Proecedure Code
or mnob, proves that he hes been-induced.by the other party 1o
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@ balieve in & certain state of facts and to act on such Behef then, so far
_@maw §, 98 that other party is eoncerned, the state of facts ‘must be assimed
mrt_:_—v. to‘lp frue, snd the Bther party osnnot be heard to say that they are
‘Betmusjes o not The, dootring of estappel is not a rule_of evidence, but rather

an irrébuttable presumption, and as such it will be found classed
in the books (See Taylor on Bvidence, sectwn 89.) In my opinion,
therefore. this contention fails. .

" The ‘prineipal ‘questions arising in this case are, first, whether the
-appellant has by representation or omission mtentxonally caused or
‘permitted the respondent to believe that H. A. Lawrepce was the
principal of the business of ‘* Lawrence & Co.”; and ‘'second, whether
' such representatmn, if‘made; amounts to a representation that the
stook in trade was his property. 1 think the answer to both these
questioria should be if the aﬂrmatlve

- The terms of section 115 of cur Evidence Ordinance, which are
jpreelsely the same 28 those of section 116 of the Indian Evidence
Act, do not enact as law here enything different from the law of
England on the subject of estoppel (Dey ». Lahka ), and the word
‘ mtenhonally was used in the Ordinance for the purpose of
declaring the law here to be precizely the same as the law of Fnaland.
Parke B: in Freeman v. Cooke,? pomted out that the term ** wilfully *’
used in ‘the earlier case, Pickard v. Sears,® is really equivalent to
“ intentionally,”” and the word ‘intentionslly '’ has ecommonly
been used in subsequent cases when enunciating the doctrine of
estoppel. ' :

By the term *° wilfully ** or ** intentionally " we must understand,
if not that the party represents that fo be true which he knows to be
untrue, at least that he means his representation to be acted upon,_
and that it is acted upon accordingly; and if, whatever a man’s
real intention may be, i.e., in regard to makmg s representation of
fact, he so conducts himself that a reasonable man would take the
representation to be true, and believe that it was meant that he
should act upon it and did act upon it as true, the party meking the
representation would be equally precluded from contesting ‘its truth.
Freeman v. Cooke? and section 115 of our Evidence Ordinance
does nob make it a condition' of estoppel resulting, that the person,
who by his declaration or act has induced the belief on which another
has acted, was either committing or seeking to commit a fraud.
(See Dey p. Laha.?) To apply these principles to the present case,
[ think it is clear on the evidence that the appellant intended that
the public generally, and the persons specially who hed transactions
of sale or purchase with ‘' Lawrence & Co.,”” should believe that the
business remained that of H. A. Lawrence, who had, and whose
father had before him, previously conducted a similar business in the
seme locality. Ho could give no resson for adopting the nathe of
“¢ Lawrence & Co.,’" and to my mird the reason is obvious.

3T L. R. 20 C. 296 (B. C.) 29 Bech. 664 s 6 Ad. & El 469.
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The gecond question then arises, namely, whether the represen- 191_-)5_.

tation that the business of ‘‘ Lawrence & Co.,”” was the buainesg of
H. A. Lawrence imports & representation that othe trade fittingseand
stock on the premises are the property of H. A. strence T think® 5
it does so. At any rate it imports a reptesentstwn thael the ﬁt'bmgs
and stock, msofsrastheyarethepropertyof ‘** Lawrence & Co.,’
belong to HB. A. Lawrence. .

The respondent has clearly acted on the repres’entatxon that
H. A. Lawrence was the owner of the business, and has given credit
to the business, trusting fo such security as the stock might give.
I am therefore of opinion that the District Judge was right in holding
that the appellants are now estopped from setting up any elaim tq,
the goods seized.

One further question, however, remains. The Dmtmct Judge has
directed that, in the event of the property being disposed of by the
appellant subsequent to its releagse from the seizure, the appellant

should be condemned to pay as damages to the respondent the full

amount of the two decrees, namely, Rs. 1,787.14, with costs, and

interest” thereon at nine per cent.

The goods have in fact been dmposed of by the appeilant, and

have realized a very much smaller sum.

In my view all that the respondent is entitled to recover is the
value of the goods at the fime of seizure, less the costs of sale. No
evidence as to the value has been given, buit the respondent in his
plaint referred to an annexed schedule, enumerating the goods and
spec)fymg their value. The appellant by his reply did not put the
values in issue, and I think the valustion put upon the goods in the
schedule, viz., Rs. 1,416.45, must be taken to be correct.

The amount which the respondent is entitled to recover is there-
fore, in my opinion, this sum less three per cent., the Figcal's fee on
the sale, or Bs. 1,374 in sll.

I would therefore amend the decree by deleﬁng the words ‘‘ the

full value of the said two decrees entered in the ssid two cases, to wit,
Rs. 1,737.14, with costs, and interest thereon at the rafe of nine

per cent. per annum till payment in full,”’ and by substituting
therefor the words ‘‘ the sum of RBs. 1,374, and mterest thereon from
the date of the claim until payment.”” . :

Although I think thal the decree should be thus amended in the
appellant’s favour, he has failed on the main ground of appeal
I would therefore make no order as to the costs of the appeal. The
respondent wﬂl get his costs of the action.

Dr Sampavo J.—I agree.
Decred amended.

Buaw J-

Sumsv. i
Hormuafer



