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[P rivy  Council]

1971  Present: Lord Cross o f  C h elsea , L ord H ed son , L ord  K ilb r a n d o n , 
Sir F rederic S ellers, and  Sir B en ja m in  O rm erod

T H E  C O M M IS S IO N E R  O F  I N L A N D  R E V E N U E , A p p e lla n t , and
J . M . R A J A R A T N A M , R e s p o n d e n t

Privy Council A ppeal No . 7 of 1971

S. C. 3(67— Case Staled Income Tax B B A (339

Income lax— Voluntary deeds of covenant to ■pay annuities— Payments made 
thereunder—Right of covenanter to deduct then from his assessable incon c—  
Cleaning of word "a n n u ity ” —Income Tax Ordinance {Cap. 242), ss. 5 (7), 
G (I), II {!) (g), 12 (i) (j), 13 {!), 13 ( / )  (a)—Stomps Ordinance, 1000, s. 2G [a).

Tho assossccrcspondent voluntarily and without- any pecuniary consideration 
executed two deeds o f covenant whereby he covenanted to pay each o f his 
two brothers annually a sum o f Rs. 1,500. Accordingly two payments totalling 
R3. 3,000 wero made by him to tho brothers io the fiscal year 1057/1958.

Held, that tho two payments under tho deeds o f covenant wero permissible 
deductions in the calculations o f  tho respondent’s assessable inebmo for tho 
fiscal year 195S/1959. The two sums could fairly be described as “ annuities” 
within the meaning of section 15 (1) (o) o f tho Income Tax Ordir.anco. Tho 
word “  annuity ”  does not moan only a purchased annuity. This view receives 
support from the wording o f section 26 o f tho Stamps Ordinance.

A p p e a l  from  a  ju d g m e n t  o f  th e  S u prem o C ou rt r e p o r t e d  in  
(1969) 73 N . L . It. 12S.

D . G. Potter, w ith  G. P . S. de Silva, fo r  the a ssessor-ap p ellan t.

S. Ambalavanar, w ith  Cuda Tiltaiuella, fo r  th e  assessee -resp on d en t.

Cur. adv. vult.

D e c e m b e r  8 , 1971. [Delivered by  L o r d  Cross o f  Ch e lse a ] —

T h is  is an  ap peal b y  th e  C o m m is s io n e r  o f  In la n d  R e v e n u e  o f  C o lo m b o  
w ith  th e  le a v e  o f  th e  S u p r e m e  C o u r t  o f  C ey lon  from  a n  o r d e r  o f  th a t  
C o u r t  m a d e  on  10th  D e c e m b e r  1 9 6 9  h o ld in g  in  answ er to  q u e s t io n s  in 
a  ca se  sta ted  b y  th e  B o a r d  o f  R e v ie w  th a t tw o  p a y m e n ts  to ta ll in g  3 ,0 0 0  
ru p e e s , m a d e  b y  th o  r e s p o n d e n t  J esu th a sa n  M y lv a g a n a m  R a ja r a tn a m  
in  th o  fisca l year 1 9 5 7 /1 9 5 S  w e re  p erm iss ib le  d e d u ct io n s  in  th e  c a lc u la t io n s  
o f  h is  assessable  in co m e  fo r  t h e  f is ca l y e a r  195S /1959.
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T h e  p a y m e n ts  in  q u e s t io n  w ere m a d e  u n d er  tw o  d e e d s  o f  c o v e n a n t  
e a ch  m a d e  o n  1st F e b r u a r y  195S b y  th e re sp o n d e n t  in  fa v o u r  o f  o n e  o f  
h is  b ro th e rs . T h a t  in  fa v o u r  o f  his b ro th er  M y lv a g a n a m  P a r a m a n a n th a n  
ran  a s  fo l lo w s :

“  D E E D  O F  C O V E N A N T

Covenant to Pay an A nnuity

“  I ,  J esu th a sa n  M y lv a g a n a m  R a ja ra ln a in  o f  N o . 30 , B o s w e ll P la ce , 
C o lo m b o  6 , in  c o n s id e r a t io n  o f  th e  n atu ra l lo v e  a n d  a ffe c t io n  I  h a v e  
fo r  m y  b ro th e r  M y lv a g a n a m  P a ra m a n a n th a n  h e re b y  c o v e n a n t  th a t  
fo r  a  p e r io d  o f  s e v e n  y e a rs  fro m  th e  y ea r  e n d in g  3 1 st M a rch , 1958  
(b e in g  tre a te d  as th e  1s t  y ear) o r  d u rin g  tlie  res id u e  o f  m y  life , 
w h ich e v e r  p e r io d  sh a ll b e  sh orter , I  w ill p a y  a n n u a lly  t o  th e  sa id  
M y lv a g a n a m  P a ra m a n a n th a n  d u rin g  h is  life  th e  sum  o f  i t s .  1 ,5 00  (o n o  
th o u sa n d  a n d  f iv e  h u n d r e d  rupees).

I n  w itn ess  w h e r e o f  I  h a v e  h ereu n to  se t m y  h a n d  a n d  sea l th is  
1st d a y  o f  F e b r u a r y , 195S. ”

T h e  o th e r  d e e d  w a s  in  th e  sa m e  term s w ith  th e  su b s titu tio n  o f  th e  n a m e  
o f  th e  o th e r  b r o th e r  M y lv a g a n a m  S a th a n a n th a n  fo r  th a t  o f  M y lv a g a n a m  
P a ra m a n a n th a n .

T h e  r e le v a n t p r o v is io n s  o f  the Income T a x  O rd in a n ce  1932  (as 
a m en d ed ) are  as f o l l o w s :

"  C H A P T E R  I I  

I mposition of I ncome Tax

5 . (1 ) In c o m e  t a x  sh all, su b je c t  t o  th e  p r o v is io n s  o f  th is  O rd in a n ce
a n d  n o tw ith s ta n d in g  a n y th in g  con ta in ed  in  a n y  o th e r  w ritte n  la w  or in  
a n y  co n v e n t io n , g ra n t , o r  a g reem en t, b e  ch a rg e d  a t  th e  ra te  o r  ra tes  
sp ecified  h e re in a fte r  o r  fix e d  b y  reso lu tion  u n d er  se c t io n  23, fo r  th e  y e a r  
o f  a ssessm en t c o m m e n c in g  o n  the 1st d a y  o f  A p r il , 1932 , a n d  fo r  ea ch  
su b seq u en t y e a r  o f  a ssessm en t in re s jicc t  o f  th e  p ro fits  a n d  in c o m o  o f  
e v e ry  p erson  fo r  th e  y e a r  p re ce d in g  the y e a r  o f  a ssessm en t—

(а ) w h erev er  a ris in g , in  th e  case o f  a p e rso n  resident- in C e y lo n , a n d

(б ) a ris in g  in  o r  d e r iv e d  from  C ey lon , in th e  ca se  o f  e v e ry  o th e r
p e rso n .
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6 . (1 ) F o r  (h o  p u rp o s e s  o f  tliis  O rd in a n ce , ‘ p r o fits  a n d  in c o m o  '  or  
‘ p r o f its  ’ o r  ' in com e; ’ m e a n s—

(e) d iv id e n d s , in te re s t , o r  d iscou n ts  ;

( / )  a n y  ch a rg e  o r  a m in i (3- ;
1

(17) rents, ro j-a lties , a n d  p rem iu m s ; a n d

(h) in co m e  fr o m  a n y  o th e r  sou rce  w h a ts o e v e r , n o t  in c lu d in g  p r o fits  
o f  a  ca su a l a n d  n on -re cu rr in g  n a tu re .

C H A P T E R  I I I

A s c EETAISMEXT OF PROFITS OB INCOME

11. (1) S u b je c t  t o  th e  p rov is ion s  o f  su b s e ct io n s  (3 ), ( 6 ) a n d  (7), 
th c ro  shall b e  d e d u c te d , fo r  th e  p u rp oso  o f  a s ce r ta in in g  th e  p ro fits  
o r  in co m e  o f  a n y  p e rso n  fro m  a n y  so u rce , a ll o u tg o in g s  e n d  
e x p en ses  in cu rre d  by ' su ch  person  in  th o  p r o d u c t io n  th e re o f, 
in c lu d in g —

(g) in terest p a id  o r  p a y a b le  to  ft b a n k er  ;

1 2 . P o r  th o  p u r p o s e  o f  ascerta in in g  th e  p r o f its  o r  in c o m e  o f  a n y  
erson  fro m  a n y  so u r ce  n o  d e d u ct io n  sh a ll b o  a l lo w e d  in  r e s p e c t  o f —

(i)  an y  in te re s t  p a id  o r  p a y a b le  o th e r  th a n  th a t  a l lo w e d  u n d er
se ctio n  11 ( 1) (g) ;

(j) any a n n u ity , g ro u n d  rent, o r  r o y a lty  ;

C H A P T E R  I V

Ascertainment of Statutory I ncome

13. (1 ) S a v e  as p r o v id e d  in th is  s e c t io n , th e  s t a t u t o r y  in co m e  
o f  o v e r } ' p e rso n  f o r  ea ch  y e a r  o f  a ssessm en t fr o m  e a ch  so u rco  o f  
h is  p ro fits  a n d  in co m e  in  resp ect o f  w h ich  ta x  is  c h a rg e d  b y  th is  
O rd in a n ce  sh a ll b e  th e  fu ll a m o u n t o f  th o  p r o f its  o r  in c o m o  w h ich  
w a s  d e r iv e d  b y  h im  o r  a rose  o r  a c c ru e d  to  h is  b e n e fit  f r o m  such  
so u rce  d u rin g  th e  y ea r  p reced in g  th e  y e a r  o f  a ssessm en t, 
n o tw ith s ta n d in g  th a t  h e  m a y  h a v e  ce a se d  to  p ossess  su ch  sou rce  
o r  th a t  su ch  s o u r c o  m a y  h a v e  ceased  t o  p r o d u c e  in co m e .
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C H A P T E R  V

Ascertainment op A ssessable I ncome

15. (1 ) T h e  assessable in co m e  o f  a p e r so n  fo r  an y  y ea r  o f  a ssessm en t
sh a ll b e  h is  to ta l s ta tu to ry  in c o m e  fo r  th a t  y e a r  s u b je c t  t o  th e  fo l lo w in g  
d e d u c t io n s :—

(a ) su m s p a y a b le  b y  h im  fo r  th e  y e a r  p re ce d in g  th e  y e a r  o f  
a ssessm en t b y  w a y  o f  in te r e s t  n o t  a llo w a b le  u n d e r  
se c t io n  11 ( 1 ) (g), a n n u ity , g r o u n d  rent, o r  r o y a l t y :

P r o v id e d  th a t—

(i) w h ere  u n d er  se c t io n  13 th e  s t a t u t o r y  in com e  aris in g  fr o m  a n y  
so u rce  h as b een  c o m p u te d  b y  re feren ce  to  th e  p r o f its  o r  
in co m e  o f  a n y  p e r io d  o th e r  th a n  th e  y ea r  p re ce d in g  the- y e a r  
o f  assessm en t, th e  in te re s t , a n n u ity , g ro u n d  ren t, o r  r o y a l t y  
p a y a b le  in  r e s p e c t  o f  su ch  so u r ce  shall b e  c o m p u te d  o n  th e  
lik e  basis  ;

(ii) n o  d e d u ct io n  sh all b e  a l lo w e d  in  resp ect o f  a n y  su m  p a y a b le  
b y  w a y  o f  in terest , a n n u ity , g ro u n d  rent-, o r  r o y a lt y  b y  a  
p e rso n  o u t  o f  C e y lo n  to  a n o th e r  p erson  o u t  o f  C e y lo n

I t  w ill b e  co n v e n ie n t a t  th is  s ta g e  t o  r e fe r  t o  som e  p r o v is io n s  in  th e  
U n ite d  K in g d o m  In c o m e  T a x  le g is la t io n  w h ich  m a y  b e  sa id  to  c o r r e s p o n d  
in  a g en era l w a y  t o  th o se  in  th e  C e y lo n  O rd in a n ce  set o u t  a b o v e  s in c e  
re lia n ce  h as been  p la ce d  o n  c e r ta in  d iffe ren ces  b e tw e e n  th e m . 
S e c t io n  123 (1) o f  th e  In c o m e  T a x  A c t  1952  sa ys  (inter alia)—

“  T a x  u n d e r  S ch ed u le  D  sh a ll b e  c h a rg e d  u n d er th e fo llo w in g  C a ses  
r e sp e c t iv e ly , th a t  is to  sa y —

C ase I I I — t a x  in  re sp e ct o f —

(a) any in terest o f  m o n e y , w h e th e r  y e a r ly  o r  o th erw ise , o r  a n y  
a n n u ity , o r  o th e r  a n n u a l p a y m e n t , w hether su ch  p a y m e n t  is 
p a y a b le  w ith in  o r  o u t  o f  th e  U n ite d  K in g d o m , e ith e r  a s  a  
ch a rg e  o n .a n y  p r o p e r t y  o f  th e  p erson  p a y in g  th e  sa m e  b y  
v irtu e  o f  a n y  d eed  o r  w ill  o r  o th erw ise , o r  as a r e s e r v a t io n  
o u t  o f  it, o r  as a  p e rso n a l d e b t  o r  o b lig a tio n  b y  v ir tu e  o f  a n y  
co n tra ct , o r  w h eth er  th e  sa m e  is re ce iv e d  a n d  p a y a b le  h a l f -  
y e a r ly  o r  a t  a n y  sh o r te r  o r  m o r e  d is ta n t p e r io d s  ; ”

S e c t io n  169 (1 ) o f  th e  A c t  p r o v id e s  th a t  w h ere  a n y  y e a r ly  in t e re s t  o f  
m o n e y  a n n u ity  o r  an n ual p a y m e n t  is p a y a b le  w h o lly  o u t  o f  p r o f it s  o r  
g a in s  b r o u g h t  in to  ch a rg e  t o  ta x  n o  assessm en t shall bo  m a d e  o n  t h e
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p erson  e n t it le d  t o  t h e  interest., an n u ity  o r  a n n u a l p a y m e n t  b u t  th a t  th e 
p erson  lia b le  t o  m a k e  th e  p a y m e n t in q u e st io n  t h o u g h  n o t  m iiit lcd  to  
d e d u c t  it  f r o m  Jiis p r o f its  o r  ga in s assessed t o  ta x  is  e n t it le d  to  d e d u c t  
a n d  re ta in  o u t  o f  i t  a  su m  representin g  ta x  a t  th e  s t a n d a r d  r a te  on  it.

T h e  n o ta b le  d if fe r e n c e s  b etw een  th e  C ey lon  O r d in a n c e  a n d  th e  U n ite d  
K in g d o m  A c t .a r e ,  o f  co u rse , first th a t  in th e  A c t  t h e  w o r d  “  a n n u ity  ”  
is n o t  u sed  b y  i t s e l f  b u t  is fo llo w e d  b o th  in se c t io n  123  a n d  in  se c tion  1G9 
b y  th e  w o rd s  “ o r  o th e r  annual p a y m e n t ”  a n d  s e c o n d ly  th a t  th e  
O rd in a n ce— u n lik e  th e  A c t — d o e s  n o t  p r o v id e  f o r  d e d u c t io n  o f  ta x  a t  
sou rce . T h e  r e c ip ie n t  o f  th e  " a n n u i t y  ”  is  t a x e d  d ir e c t ly  in  resp ect o f  
i t  a n d  th e  p a y e r  p a j-s  i t  "  g ross ”  to  th e  a n n u ita n t  a n d  is en tit le d  to  a 
d e d u c t io n  fr o m  Jiis a ssessa b le  in com e  in  re sp e ct o f  it .

T h e  r e s p o n d e n t  p a id  th e  tw o  sum s o f  1 ,500  r u p e e s  t o  h is  b ro th ers  in  
th e  fisca l y e a r  1 9 5 7 /1 9 5 8  a n d  th e y  w ere assessed  t o  a n d  p a id  in co m e  ta x  
on  th e  p a y m e n ts — th o u g h  w h eth er the p a y m e n ts  w e re  tre a te d  a s  an n u ities 
fa llin g  u n d e r  s e c t io n  6  ( 1) ( / )  o r  as in com e fr o m  a n y  o th e r  sou rce  fa llin g  
u n d er  s e c t io n  6 (1 ) (h) d o e s  n o t  ap p ear. I t  is  a ls o  t o  b e  o b s e rv e d  th a t  
th e  tw o  d e e d s  o f  c o v e n a n t  w ere ch a rg ed  to  S ta m p  D u t y  u n d e r  se c tion  26 
o f  th e  S ta m p s  O r d in a n c e  1909 (as am en d ed ) w h ich  s o  fa r  as r e le v a n t run s 
as fo llo w s  :

"  S e c t io n  2 6 . A n y  in stru m en t fo r  th e  c r e a t io n  o r  sa le o f  a n y  
a n n u ity  o r  o t h e r  r ig h t  t o  a p er iod ica l p a y m e n t  n o t  b e fo r e  in  ex isten ce , 
w h eth er  c r e a te d  b y  a ctu a l g ra n t o r  c o n v e y a n c e  o r  o n ly  se cu red  b y  
b o n d , w a r ra n t  o f  a t to r n e y , cov en a n t, a g r e e m e n t  o r  o th erw ise , shall 
b e  ch a rg e a b le  w it h  th e  sam e d u ty  as o n  a  c o n v e y a n c e  o f  m o v a b le  
p r o p e r ty  f o r  t h e  co n s id e ra tio n  set fo r th  in  s u c h  in s tru m e n t. I f  n o  
c o n s id e r a t io n  is  s o  se t fo r th , th e co n s id e ra tio n  sh a ll b e  d eem ed  to  • 
b e —

(a ) w h e re  th e  a n n u ity  o r  p er iod ica l p a y m e n t  is  f o r  a  d e fin ite  p eriod  
n o t  e x c e e d in g  tw e n ty  y ea rs  so th a t  th e  t o t a l  a m o u n t  to  be  p a id  
c a n  b e  p r e v io u s ly  ascerta in ed , su ch  t o t a l  a m o u n t

T h e  r e s p o n d e n t  in  h is  ta x  retu rn  for  th e  y e a r  1 9 5 S /1 9 5 9  c la im e d  th a t  in  
c o m p u tin g  h is  a sse ssa b le  in com e  he was e n t it le d  u n d e r  se c t io n  15 (1) 
o f  th e o r d in a n c e  t o  d e d u c t  th e tw o  sum s p a id  u n d e r  th e  d e e d s  o f  c o v e n a n t 
as “  a n n u itie s  T h e  d e d u ct io n  having b een  d is a llo w e d  th e  resp on d en t 
a p p e a le d  to  th e  C o m m iss io n e r  u n d er  se c t io n  7 3  (1 ) o f  th e  O rd in a n ce  
a n d  b } ' o r d e r  d a t e d  1 s t D e ce m b e r  I9 60  th e  D e p u t y  C om m iss ion er  w h o  
h ea rd  th e  a p p e a l  c o n fir m e d  th e  assessm ent. T h e  re a so n s  g iv en  b y  th e 
D e p u t y  C o m m is s io n e r  f o r  h is d ec is ion  w ere  th a t  th e  eases sh ow ed  th a t  
in  th e  U n ite d  K in g d o m  A c t  th e w ord  “  a n n u ity  ”  o n ly  c o v e r e d  a  r ig h t 
t o  r e ce iv e  a n n u a l p a y m e n ts  w h ich  th e  a n n u ita n t  h a d  p u rch a se d  by  the 
e x p e n d itu re  o f  a  c a p it a l  su m — thus c o n v e r t in g  h is  c a p ita l in to  in co m e  ; 
th a t  p a y m e n ts  u n d e r  d eed s o f  co v e n a n t su ch  as t h o s e  in  th e  in stan t case 
w o u ld  n o t  b e  r e g a r d e d  in  th e  U n ited  K in g d o m  f o r  t a x  p u rp oses as 
“ a n n u it ie s ”  b u t  a s  “  an n ua l p a y m e n t s ” . ;  a n d  t h a t  as  th e  C ey lon

— K  30738 (2 /72 ) ' .



O rd in a n ce  d id  n o t  c o n t a in  th e  w o rd s  “  o r  o th e r  a n n u a l p a y m e n ts  ”  th e  
p a y m e n ts  in  q u e st io n  w e re  n o t  d e d u c t ib le . T h e  r e s p o n d e n t  a p p e a le d  
fr o m  th e  d e c is io n  o f  th e  D e p u t y  C o m m iss ion er  to  th e  B o a r d  o f  B e v ie w  
w h ich  d ism isse d  h is  a p p e a l o n  2 3 rd  J u n e  1967 . T h e  re a so n s  g iv e n  b y  
th e  B o a r d  f o r  h o ld in g  t h a t  th e  p a y m e n ts  w ere  n o t  d e d u c t ib le  w ere , 
h o w e v e r , q u ite  d iffe re n t fr o m  th ose  g iv e n  b y  th e  D e p u t y  C o m m iss io n e r—  
n a m e ly  th a t  th e y  w e re  n o t  a t tr ib u ta b le  t o  a n y  so u rce  o f  in c o m e  a n d  -were 
n o t  th e r e fo re  e x p e n d itu re  o r  o f  an  in co m e  ch a ra cte r . A t  th e  r e q u e s t  o f  
th e  re s p o n d e n t  th e  B o a r d  s ta te d  a  case  f o r  th e  o p in io n  o f  th e  S u p r e m e  
C ou rt w h ich  o n  10 th  D e c e m b e r  1969 h e ld  th a t  th e  tw o  p a y m e n ts  w e re  
d e d u c t ib le  as a n n u ities . T h e  ju d g m e n t  o f  th e  C o u rt, g iv e n  b y  
S a m e ra w ick ra m e  J .  a n d  c o n c u r r e d  in  b y  W e e r a m a n tr y  J . ,  d o e s  n o t  d e a l  

a t  a ll w ith  th e  rea son s  g iv e n  b y  th e  B o a r d  o f  R e v ie w  f o r  d is a llo w in g  
th e  d e d u c t io n s ; b u t  c o u n se l fo r  th e  a p p e lla n t t o ld  th e ir  L o r d s h ip s  th a t  
h e c o u ld  n o t  a d v a n c e  a n y  a rg u m e n t in  s u p p o r t  o f  th o se  re a so n s  a n d  
p la ce d  n o  r e l ia n c e 'o n  th e m . T h e  rea son s  g iv e n  b y  th e  S u p re m e  C o u r t  
fo r  d isa g ree in g  w ith  th e  c o n c lu s io n  o f  th e  D e p u t y  C o m m iss io n e r  w e re —  
b r ie fly  s ta te d — th a t  a  r ig h t  t o  r e ce iv e  recu rr in g  a n n u a l p a y m e n ts  w h ic h  
are in c o m e  in  th e  h a n d s  o f  th e  p a y e e  can  p rop erly ' b e  d e s c r ib e d  as a n  
“  a n n u ity  ”  e v e n  th o u g h  th e  .p a y e e  h as n o t  a c q u ir e d  th e  r ig h t  b y  
p u rch a s in g  i t  fo r  a  c a p ita l su m  b u t  in  so m e  o th e r  w ay '— (a s  f o r  e x a m p le  
b y  te s ta m e n ta r y  b e q u e s t  o r  u n d e r  a  v o lu n ta r y  c o v e n a n t )  a n d  th a t  th e r e  
is  n o  w a rra n t f o r  p u t t in g  o n  th e  w o r d  as u sed  in  th e  o r d in a n co  th e  
lim ite d  m e a n in g  w h ich  th e  D e p u t y  C om m ission er  p u t  o n  it .

T h e ir  L o rd s jiip s  a g re e  w ith  th is  co n c lu s io n . T h e  a rg u m e n t th a t  in  t h e  
U n ite d  K in g d o m  in c o m e  t a x  leg is la tion  th e  w o r d  “  an n u ity ' ”  m e a n s  o n ly  
a  p u rch a se d  annuity ' rests  o n  a  p a ssa ge  in  th e  ju d g m e n t  o f  B a r o n  W a t s o n  
in  th e  ca se  o f  Foley v. Fletcher h  I n  th a t  ca se  th e  p la in t if f  h a d  s o ld  
ce r ta in  p r o p e r t y  t o  th e  d e fe n d a n ts  fo r  a  c a p ita l su m  to  b e  p a id  b y  h a l f  
y e a r ly  in sta lm en ts  o v e r  a p e r io d  o f  y ea rs . T h e  d e fe n d a n ts  c la im e d  t h e  
r ig h t  t o  d e d u c t  in c o m e  t a x  fr o m  e a ch  in s ta lm e n t u n d er  s e c t io n  4 0  o f  
th e  I n c o m e  T a x  A c t  1853 w h ich  w a s  in  s im ilar  te rm s to  s e c t io n  169 (1 ) 
o f  th e  A c t  o f  1952 b u t  th e  p la in tiffs  c la im e d  th a t  the. in s ta lm e n ts  w e re  

c a p ita l r e ce ip ts  a n d  n o t  lia b le  t o  ta x . T h e  C ou rt w as n o t  h i any ' w a y  
c o n c e rn e d  t o  co n s id e r  in  th a t  case  w h a t  ty p e s  o f  a n n u a l p a y m e n t  w e re  
c o m p re h e n d e d  u n d or  th e  w o r d  “  a n n u ity  ”  a s  o p p o s e d  t o  th e  w o rd s  
“  o r  o th e r  a n n u a l p a y m e n t  ” . T h e  qu estion  b e fo r e  th em  w a s  w h e th e r  

in sta lm en ts  o f  p u rch a se  p r ic e  c o u ld  b o  reg a rd e d  a s  “  a n  a n n u ity ' o r  
o th e r  an n u a l p a y m e n t  ”  w ith in  th e  m ea n in g  o f  th e  A c t .  I t  w a s  in  
re la t io n  to  th a t  p r o b le m  th a t  B a ro n  W a tso n  u sed  th e  w o rd s  w h ich  a r e  
re lied  o n  b y  th o  a p p e lla n t in  th is  case— n a m e ly  “  th is  p a y m e n t  is  sa id  
t o  fa l l  w ith in  th o  d e s cr ip t io n  o f  a n  ann uity '. B u t  a n  a n n u ity  m e a n s  
w h e re  an  in .com o is p u rch a se d  w ith  a  su m  o f  m oney, a n d  th e  c a p ita l h a s  
g o n e  a n d  h a s ceased  t o  e x is t , th e  p r in c ip a l h a v in g  been  c o n v e r te d  in to  an  
a n n u ity . A n n u it ie s  a re  m a d o  ch a rg ea b le  b y  ex p re ss  w o rd s . T h o  w o r d s
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‘  o t h e r  a n n u a l p a y m e n ts  in th e  sa m e  s e c t io n , m e a n  p a y m en ts  e ju sd e m  
g e n e r is , v iz .  a s  p r o f its  In  th e ir  L o r d s h ip s ’ v ie w  th ese  w ord s  rea d  in 
th e ir  c o n t e x t  m e a n  n o  m o ro  th an  th a t  th e re  is  a  d is t in c tio n  to  b e  d r a w n  
b e tw e e n  t h e  p u rc h a se  o f  an  a n n u ity  f o r  a  su m  o f  m on ey ' a n d  th e  sa le  o f  
p r o p e r t y  f o r  a  s ta te d  p r ico  w ith  a  p r o v is io n  f o r  th e  p a y m e n t  o f  th e  p r ic e  
b y  in s ta lm e n ts . T h e  n e r d s  in  q u estion  h a v e  b e e n  q u o te d  w ith  a p p r o v a l 
in  s e v e r a l  la te r  cases b u t a lw a ys in th e  sa m e  c o n t e x t  as th a t  in  w h ich  
B a r o n  W a t s o n  u sed  th e m — n a m e ly  w h e re  t h o  q u e st io n  a t  issue w a s  
w h e th e r  th e  p a y m e n t  w as re ce iv e d  a s  c a p it a l  o r  as in com e . T h e ir  
L o r d s h ip s  d o  n o t  th in k  th a t e ith er  B a ro n  W a t s o n  o r  th e  ju d g es  w h o  h a v e  
q u o t e d  h is  w o rd s  w ith  a p p rov a l w ere  c o n s id e r in g  w h a t  d is tin ction  is t o  b e  
d r a w n  b e t w e e n  th e  w o rd  “  a n n u ity  ”  a n d  t h e  w o r d s  “  o r  o th e r  a n n u a l 
p a y m e n t s  ”  a s  u sed  in  th e in co m e  ta x  le g is la t io n  o r  w ere  su ggestin g  th a t  
t h e  w o r d  “  a n n u ity  ”  sh ou ld  b o  g iv e n  a  m o r e  lim ite d  m ean ing  in  th a t  
le g is la t io n  t h a n  i t  n o rm a lly  bears . I n  th e  U n it e d  K in g d o m  as  th e  A c t  
c o n t a in s  t h e  w o r d s  “  o r  o th er  a n n u a l p a y m e n t  ”  t h e  qu estion  w h eth er  a n y  
g iv e n  p a y m e n t  w h ich  a d m itte d ly  fa lls  u n d e r  o n o  o r  o th e r  h ead  sh o u ld  b o  
d e s c r ib e d  a s  “  a n  a n n u ity  ”  o r  n o t  is  o n ly  o f  a c a d e m ic  in terest. B u t  
p a y m e n t s  u n d e r  d e e d s  o f  c o v e n a n t  s u c h  a s  th o s e  e x e cu te d  b y  th e  
r e s p o n d e n t  ca n , th e ir  L ord slu p s th in k , fa ir ly  b o  d e s cr ib e d  as  “ a n n u it ie s ”  
a n d  t h e y  o b s e r v e  th a t  in  th e  case  o f  th e  I .  R . O. v. Duke of Westminster1 
w h e r e  t h e  D u k e  h a d  e x e cu te d  c o v e n a n ts  o f  t l i is  t y p o  in  fa v o u r  o f  s o m o  
o f  h is  e m p lo y e e s  a n d  c la im ed  t o  d e d u c t  th e  p a y m e n ts  u n d er  th e m  fo r  
t a x  p u r p o s e s  L o r d  T o m lin  in  h is s p e e ch  in  f a c t  re ferred  to  th e m  as 
“  a n n u it ie s  C ou n sel fo r  th e  a p p e lla n t  d id  n o t  h im se lf g o  s o  fa r  
a s  t o  a c c e p t  B a r o n  W a ts o n ’s w o rd s  a s  a  c o m p le t e ly  a ccu ra te  d e fin it io n  
o f  w h a t  is  m e a n t  b y  th e  w o rd  “  a n n u ity  ”  in  th e  o rd in a n ce  s in c e  h e  
c o n c e d e d  th a t  w h e re  a  te s ta tor  b e q u e a th s  a n  a n n u ity  to  A  a n d  h is  e s ta te  

s u b je c t  t o  th e  a n n u ity  t o  B , B  m u st b e  e n t it le d  t o  d e d u ct  th o  a n n u ity  
u n d e r  s e c t io n  15 (1 ) e v en  th ou g h  A  d id  n o t  p u r c h a s e  i t  b u t  a cq u ired  i t  b y  
a n  e x e r c is e  o f  th e  te s ta to r ’s b o u n ty .  T h e  d e fin it io n  o f  th e  w o r d  
"  a n n u it y  ”  a s  u sed  in  th e  o r d in a n ce  w h ic h  co u n se l a d v a n ce d  w a s  
“  p e r io d ic a l  p a y m e n ts  o f  th e  sa m e  o r  s im ila r  a m o u n ts  p a y a b le  f o r  a  
d e f in it e  o r  in d e fin ite  p er iod  b e in g  p u r e  in c o m o  o f  th o  re c ip ie n t a n d  
d e r iv e d  fr o m  th e  su rren der o r  e x t in c t io n  o f  c a p ita l o r  from  a  d o n a t io n  
o f  c a p it a l  ” . B u t  th e ir  L ord sh ip s  see n o  r e a so n  fo r  ex c lu d in g  an  a n n u ity  

s e c u r e d  b y  c o v e n a n t  fro m  th e  s c o p e  o f  th e  w o r d  “  a n n u ity  ”  as used in  th o  
o r d in a n c e — esp ecia lly ' as th e  a c c e p ta n c e  o f  c o u n s e l ’s d efin ition  m ig h t, as 
h o  a d m it t e d , le a d  to  a  d is tin ctio n  b e in g  d r a w n  b e tw e e n  a case w h ere  th o  
c r e a t o r  o f  th e  a n n u ity  h a d  tran sferred  a  fu n d  t o  tru ste e s  u p on  tru st t o  p a y  
t h e  a n n u it y  o u t  o f  th o  in co m o  o r  i f  n e ce s s a r y  th o  ca p ita l a n d  s u b je c t  
th e r e t o  t o  h o ld  th o  fu n d  u p on  tru st f o r  h im s e lf  a n d  a  case w here h e  h a d  
c o v e n a n t e d  t o  m a k e  th o  p a y m e n ts  in  q u e s t io n  b u t  h a d  v ested  a  fu n d  in  
t r u s te e s  a s  s e c u r ity  fo r  h is p e r fo r m a n c e  o f  h is  o b lig a tion s  u n d er  th e  
c o v e n a n t  a n d  to  b o  h e ld  s u b je c t  th e r e to  u p o n  tr u s t  fo r  h im self. i

i  {1936) A . C . l .
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T h e  fa c t  th a t  th e  o r d in a n c e  re fers  o n ly  to  “  a n n u it ie s  ”  a n d  n o t  a ls o  
t o  "  o th e r  a n n u a l p a y m e n ts  "  m a y  p o s s ib ly  h a v e  th e  re su lt— w h e th e r  
in te n d e d  o r  u n in te n d e d — th a t  .som e  p a y m e n ts  fro m  w h ich  t a x  c o u ld  b e  
d e d u c te d  u n d e r  t h e  U n ite d  K in g d o m  A c t  as “  a n n u a l p a y m e n ts  ”  b u t  
w h ich  ca n n o t  fa ir ly  b e  d e s c r ib e d  as “  an n u ities  ”  a rc  n o t  d e d u c t ib le  u n d e r  
th e  o r d in a n c e ; b u t  th e ir  L o r d s h ip s  a g ree  w ith  th o  S u p re m e  C o u r t  th a t  
th e  p a y m e n ts  u n d e r  th e se  d e e d s  o f  c o v e n a n t  ca n  fa ir ly  b o  d e s c r ib e d  as 
an n u ities . T h e y  w o u ld  a d d  th a t  th is  v ie w  re ce iv e s  s u p p o r t  fr o m  th e  
w o rd in g  o f  s e c t io n  2 6  o f  th e  S ta m p s  O rd in a n ce  1900 se t  o u t  a b o v e .

T h e ir  L o rd sh ip s  w ill  th e r e fo r e  h u m b ly  a d v is o  H e r  M a je s ty  th a t  th e  
a p p e a l b o  d ism issed . T h e  a p p e lla n t  m u st p a y  th e  r e s p o n d e n t ’s  c o s ts  
o f  th o  a p p e a l t o  t h e  B o a r d .

Appeal dismissed.


