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S . G . 2 8 0 — D . G . C o lom bo, 2 ,9 9 0 /D

Husband and wife— Decree of separation—Permanent alimony— Scope o f ss. 614 and
614 o f Civil Procedure Code— Distinction between the words “ secure ”  and
“  V a y  ” .

The  Court, when granting  a  decree o f separation in favour of a  wife, ordered 
tho husband to pay an  annual sum  o f R s. 20,400 in m onthly instalm ents o f 
R 3. 1,700. W ith a  view to securing for the wife tho paym ent o f the an n u a l 
sum  of Rs. 20,400 the husband was ordered to  hypothecate certain  im m ovable 
property specified in the decree.

Held, (i) th a t the order for hypothecation o f im movable p roperty  d id  n o t 
fall w ithin the am bit o f either .sub-section 1 o r sub-section 2 o f section 615 o f  
the Civil Procedure Code and  could n o t therefore stand . .

(ii) th a t the order for paying the annual sum  o f R s, 20,400 in  m on th ly  
instalm ents did no t come w ith in  tho am b it o f sub-section 1 o f Section 615 o f  
th e  Civil Procedure Code b u t could be trea ted  as an  order falling w ith in  th e  
am bit o f sub-section 2.

H eld further, th a t in  deciding the am ount o f  perm anent alim ony no fe t te r  
w as imposed by section 615 o f  th e  Civil Procedure Code on th e  d iscretion  o f 
tho Judge. N or was the Judge  bound by  the am ount awarded as alim ony 
pendente lite.



512 BASKAYAKE, C.J.— Mathew v. Mathew

AX x P P E A L  from  a .ju d g m en t o f  th e  D istr ic t Court, Colom bo.

/ / .  V . P e re ra , Q..G., w ith  S .  J .  K a d irg a m a r  and  J o h n  d e  S a ra m , for  
d efen d an t-ap p ellan t.

E .  G . W ic k re m a n a y a k e , Q .G ., w ith  V ernon  W ije tu n g e , for p laintiff- 
resp on d en t.

C u r. a d v . vu lt.
M ay 7 , 1956. B a s n a y a k e , C .J.—

T h e  p la in tiff, th e  w ife  o f  th e  defendant, has been  granted  a  separation  
o n  th e  ground  o f  m a lic iou s desertion . T h e Court has a lso  ordered th e  
d efen d an t to  p a y  an  an nu al sum  o f  R s. 20 ,400 in  m on th ly  in stalm ents  
o f  R s. 1 ,700  and  a  sum  o f  R s. 750 as m aintenance for th e  five children  
o f  th e  m arriage. W ith  a  v iew  to  securing for th e  p la in tiff  th e  pa3-mcnt 
o f  th e  annual sum  o f  R s. 2 0 ,4 0 0  th e  d efendant h as been  ordered to  
h y p o th e ca te  certain  im m ovab le  property  specified  in  th e  decree.

L earn ed  C ounsel for th e  ap pellan t did  n o t question  th e  p art o f  the order 
gra n tin g  th e  separation  b u t h e canvassed  th e  order for th e  p aym en t o f  
an  a n n u a l sum  o f  R s. 2 0 ,400  and th e  order d irecting th e  defendant to  
h y p o th e ca te  h is  p rop erty .

I t  is  con ten ded  o n  b eh a lf  o f  th e  appellan t th a t  th e  sum  ordered as 
a lim o n y  p e n d e n te  l i te  w as R s. 750  and th a t  th a t  sum  w as determ ined as a  
sum  su ffic ien t for th e  p la in t if f ’s  m aintenance b y  th e  learned D istrict 
J u d g e  (w ho is n o t  th e  J u d g e  w ho m ade th e  order for separation), after  
con sid erin g  a ll th e  circum stances o f  th e  ap pellan t and  th e  respondent. 
H e  d id  n o t  com plain  a g a in st th e  order in  respect o f  th e  children, b u t he 
su b m itte d  th a t  th e  order for th e  p aym en t b y  th e  d efendant o f  such a  
la rge  an nu al su m  as R s . 20 ,400  to  th e  p la in tiff as perm anent a lim ony is  
u n reason ab le  an d  sh ou ld  b e reduced.

L earn ed  C ounsel a lso  su b m itted  th a t th e  order th a t th e  appellant 
sh o u ld  h y p o th eca te  h is  properties in  a  sum  o f  R s. 60,000, is n o t  war ranted  
b y  sec tio n  615 o f  th e  C ivil P rocedure Code.

F o r  th e  decision  o f  th is  appeal i t  is  necessary  th a t th e  t in e  m eaning  
an d  co n ten t o f  th e  p rovisions o f  section  615 should  bo ascertained. 
T h a t sectio n  reads as fo llow s :—

“  615. (1) T h e  C ourt 11103% if  it  th in k s fit, on  an y  decree absolute  
d eclarin g  a m arriage to  b e d issolved , or on  an y decree o f  separation  
o b ta in ed  b y  th e  w ife , order th a t th e  husband shall, to  th e  satisfaction  
o f  th e  court, secu re to  th e  w ife such gross sum  o f  m oney, or such  
an n u a l su m  o f  m o n e y  for  a n y  term  n o t exceed ing  her ow n life, as, 
h a v in g  regard to  her fortu n e (if  an y ), to  th e  a b ility  o f  th e  husband, and . 
to  th e  con d uct o f  th e  p arties, i t  th in k s reasonable ; and for th a t  purpose 
m a y  cause a proper in stru m en t to  be execu ted  b y  a ll necessary parties.

(2) In  ev ery  such  case th e  court m a y  m ake an  order on  th e  husband  
fo r  p a y m e n t to  th e  w ife  o f  such  m on th ly  or w eek ly  su m s for her m ain­
ten a n c e  and  su p p ort as th e  court m ay  th ink  reasonable :

P ro v id ed  th a t  i f  th e  husband  afterw ards from  a n y  cause becom es 
u n a b le  to  m ake su ch  p aym en ts, i t  shall be la w fu l for th e  court to
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discharge or  m o d ify  th o  order, or tem porarily  to  su sp e n d  th e  sam e as  
to  th e  w hole or a n y  p a rt o f  the m oney  so  ordered  to  b e  p a id , an d  again  
to  rev ive th e  sa m e order w holly or in  p art, a s  to  th e  co u rt seem s fit

Sub-section  (1) en ab les the Court t o  secure t o  th e  w ife  a  g ro ss  or annual 
sum  o f  m oney  for a  term  n o t exceeding her ow n  life . I t  d o es  n o t  em p ow er  
th e  Court to  order th e  husband to p a y  d irect to  th e  w ife  a  gross or annual 

sum .

T he m ean ing  o f  th e  w ord “  secure ”  in  a  sim ilar  c o n te x t  h a s  been  th e  
su bject o f  d ec is io n  in  th e  case o f  M e d le y  v . M e d le y  x. I n  th a t  case  
Jessel M. R . ob served  a s fo llo w s:—

“ T he fu r th er  p o in t  w as, however, one o f  m ore d ifficu lty , a s  to  th e  
fo rm  o f  th e  ord er b y  w hich the appellant w as ord ered  in  th e  a ltern a tive  
to  p ay  to  th e  p etitio n er  th e  annual sum  o f  £  5 0 0  b y  m o n th ly  p a ym en ts. 
N ow , w hen  w e lo o k  a t  th e  32nd section  o f  th e  2 0  & 21  V ie t. c. 85, 
th e  w ord * secu re  ’ appears to be used  in  a  p articu la r  w a y . I t  is  
contrasted  w ith  p aym ent. T he w ords are, ' th a t  th e  C ourt m a y  
order th a t th e  h usb and  shall to  th e  sa tis fa c tio n  o f  th e  C ourt secure  
to  th e  w ife su ch  gross sum  o f  m oney or su ch  a n n u a l su m  o f  m o n ey  for  
an y  term  n o t  ex ceed in g  her ow n life  a s  h a v in g  regard  to  her fortune, 
etc ., it  sh a ll d eem  reasonable ’ ; and th en  a t  th e  en d  o f  th e  section  
i t  provides th a t  ‘ upon  an y p etition  for th e  d isso lu tio n  o f  m arriage  
th e  Court sh a ll h a v e  th e  sam e pow er to  m a k e  in terim  orders 
for p a y m en t o f  m o n ey  by w ay o f  a lim on y  or a llo w a n ce  to  h is  w ife  
as it  w ould  in  a  su it  in stitu ted  for ju d ic ia l sep a r a tio n  ’. T herefore  
I  th in k  th a t  th e  in ten tion  o f  th e  leg isla tu re  w as th a t  th e  gross or  
annual sum  sh o u ld  n o t be ordered a t on ce to  b e  p a id  ov er  to  th e  w ife  
but should  b e secured, and being secured sh o u ld  b e p a id  to  h er from  
tim e to  tim e , th a t  w ould  g ive a  m ean ing  to  th e  w ord  ‘ secu re ’ as 
contrasted  w ith  ‘ p a y  ’ ” .

In  the la ter case  o f  Yales (Inspector o f  T a x e s )  v . S ta r k e y  8 J en k in s, L .J ., 
when dealing w ith  a  sim ilar provision in  th e  S u p rem e C ourt o f  J u d ica tu re  
(Consolidation) A c t , 1925, as am ended b y  se c tio n  10, su b -sec tio n  4  o f  
th e  M atrim onial C auses A ct, 1937, expresses th e  fo llo w in g  o p in ion  :—

“ An order ‘ to  secure ’ seem s to  m e to  su g g e s t  a  d isp o sitio n  or 
ob ligation  o f  so m e sort m ade or entered  in to  p u rsu a n t to  th e  order, 
as opposed  to  a m ere direction to  p a y  co n ta in ed  in  th e  order itse lf. 
T his is borne o u t b y  th e  provision o f  reference to  co n v ey a n c in g  counsel 
a t the en d  o f  su b -section  3. I t  is also su p p orted  b y  th e  clear d istin c tio n  
drawn in  se c tio n  190 betw een an  order on  a  h u sb a n d  to  secu re  a  gross  
or annual su m  to  th e  w ife for an y  term  n o t  ex c e e d in g  her life  u nder  
sub-section  1 an d  a  direction on  a  husband  to  p a y  to  th e  w ife  during  
the jo in t liv e s  a  m o n th ly  or w eekly sum  u nder su b -sec tio n  2  ” .

Sub-soction  (2) authorises the Court, e ith er  in  a d d it io n  to  or in stead  
o f  an order u nd er su b-section  (1), to  order th e  h u sb a n d  to  p a y  to  th e  w ife  
such m o n th ly  or w eek ly  sum s, for her m a in ten a n ce  a n d  su p p ort, as i t

1 7 L .  I t .  P roba te  122 a t 124. 1 {1951) L . P.. Ch. D iv. 465 at 473.
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th in k s reason ab le . I t  w ou ld  appear from  a com parison o f  th e  tw o sub­
section s th a t  a n  order u nd er sub-section (1) can  operate ev en  after the  
h u sb a n d ’s  d ea th  in  th e  e v e n t  o f  h is predeceasing th e  w ife  and can be' 
m ade o n ly  w h ere  th e  h usb and  has assets w hich  can  bo secured. The 
claim  o f  th e  w ife  in  w hoso  favour an order to  secure h as been  m ade is  
enforceab le e v e n  a fte r  th e  d eath  o f  the husband again st h is esta te .

A n  order u n d er  su b -section  (2) can operate o n ly  during th e  joint 
liv e s  o f  th e  h u sb a n d  an d  th e  w ife. A ny  m aintenance ordered under 
th is  su b -section  is  lia b le  to  cancellation, tem porary suspension , or m odi­
fication , or re d u ctio n  i f  th e  husband becom es u n ab le  to  m ake th e  
p aym en ts. B u t  a n  order under sub-section (1) is n o t lia b le  to  be varied. -

T he order for  h y p o th e ca tio n  o f  im m ovable prop erty  b y  th e  defendant 
d oes n o t fa ll w ith in  th e  a m b it o f  either sub-section  and  can n ot therefore 
stand . T h e order fo r  p a y in g  th e  annual sum  o f  R s. 20 ,400  in  m onthly  
in sta lm en ts d oes n o t  com e w ith in  th e  am bit o f  su b-section  (1) b u t m ay be 
trea ted  as an  order fa llin g  w ith in  th e  am bit o f  sub-section  (2). T he p ay­
m en t is  one t h a t  m a y  properly  be described as m ain ten an ce and not 
p erm anent a lim o n y . P erm an en t alim ony as opposed to  a lim on y p en den te  
li te  is  gran ted  o n  d isso lu tio n  o f  a  marriage or grant o f  jud icia l separation. 
S ection  614  lim its  th e  m axim u m  am ount th a t m a y  b e ordered as alim ony  
p en d en te  l i te  t o  o n e-fifth  o f  th e  h u sb a n d ’s average n e t  incom e for th e  
three years n e x t  p reced in g  th e  date o f  th e  order w h ile  there is  no such  
lim it  in  th e  case  o f  perm anent alim ony. In  th e  ear ly  days the  
E cclesiastica l C ourts o f  E n g lan d  observed th e  one-fifth  ru le in  regard 
to  a lim on y  p e n d e n te  l i te  an d  granted a sum  in  th e  neighbourhood o f  a  
third  o f  th e  h u sb a n d ’s  in com e in  th e  case o f  perm anent a lim on y . N either  
th e  E n g lish  s ta tu te s  nor our Code has im posed such a  lim ita tion  in  th e  
case o f  p erm an en t a lim o n y . T he Court h as a  d iscretion  and is  n o t  
bound b y  a n y  h ard  an d  fa s t  rule. There are in stan ces in  which the  
C ourts in  E n g la n d  h a v e  aw arded as m uch as h alf. In  th e  in stan t case 
th e  p la in tiff  w a s  aw ard ed  a lim on y p en d en te  li te  in  a  sum  o f  R s. 750 per 
m ensem  i f  sh e  w a s p erm itted  to  reside in  th e  h ouse belonging to  the  
d efen dan t N o . 10 F ra n ces  R oad , W ellaw atte, and R s. 1 ,000 per mensem  
i f  she w as n o t  p erm itted  to  do so. T he learned D istr ic t  J u d ge  who m ade  
th e  order gra n tin g  a  sep aration  has considered a ll th e  m atters which were 
beforo th e  J u d g e  w h o  ordered alim ony pen d en te  li te  as w ell as th e  facts  
and  c ircum stances d isc lo sed  b y  th e  evidence led  a t  th e  tria l. The section  
in  n o  w a y  fe tte r s  th e  d iscretion  o f  the Judge in  decid in g  th e  am ount 
o f  p erm an en t a lim o n y , nor is  h e bound by  the am ount aw arded as alim ony  
p e n d e n te  li te .  O n  th e  m ateria l before m e l a m  n o t prepared  to  interfere 
w ith  th e  order m a d e  b y  th e  learned trial Ju dge as I  am  unable to  hold  
th a t  hi3 order is  unreasonable.

T h e order for  h y p o th e ca tio n  o f  property and th a t p ortion  o f  the decree 
w hich re la tes  to  i t  i3  s e t  aside.

I  m ake n o  order a s  to  co sts  o f  appeal. 

d e  S i l v a , J .— I  ag ree .

O rder p a r t l y  se t a-side.


