
C A N E K E R A T N E  J .— Ponnachipillai and De Silva (S. I. Police).

IM S  P resen t: Canekerajtne J .

P O N N A C H IP IL L A I , A pp ellan t, and D E  S I L V A  (S . I .  P olice), 
R espon dent-

364— M . C. MaUakam, 27,827.
Defence (Miscellaneous) Regulations, a. 53—Military petrol found in  garden 

of houee—Heavy petrol drum—Accused, main occupant of house—Exclu­
sive possession.
W h e re  th e  a ccu sed  w a s  ch arged  u n der section  53  o f  the D efen ce  

(M isce lla n eou s) R e g u la t io n s  fo r  u n la w fu l possession  o f  m ilita ry  petro l 
a n d  there w a s  ev id en ce  th a t the petro l w as  fou n d  in  a  h ea vy  petro l drum  
in  th e  g a rd en  o f  the h ou se  the in m ates  o f  w h ich  w ere  the a ccu sed  and  
h er  d au gh ter—

Held, th a t, con s id er in g  th e  n atu re  o f  th e  artic les  foun d  in  th e  prem ises, 
th e  a ccu sed , w h o  w a s  the m a in  occu p a n t o f  the h ou se , shou ld  be  
p resu m ed  to h a ve  been  in  ex c lu siv e  possession  o f  the p etro l.

^ y ^ P P E A L  against a con v iction  by  the M agistrate o f M allakam .

H . V. Perera, K .C . (w ith  h im  S . H . Perimpanayagam), for  the accused, 
appellant.

T. Ii. Curtis, C .C., for the A ttorney-G en eral.
C ur..adv. vult.

Ju ly  17, 1945. Canekeratne J .—

T h e accused  and her daughter, a m arried w om an, live in a stone building 
consisting o f  tw o room s, a  verandah and a k itchen. T h e house -stands 
on  a land fou r lacham s in ex ten t and fen ced  all round w ith  a gap in 
fron t w hich  is closed  w ith  a detachable ta t gate. T h e  ow ner o f the 
property, accord ing  to  the accused, is her daughter and the tw o are the 
on ly  occu p an ts o f  the house.

On O ctober 31, 1944, a P o lice  party entered the p rem ises: they 
exam ined  the room s b u t fou nd nothing incrim inating therein- T hey 
then  searched the g a rd e n : certain  articles— a drum  contain ing 14
ga llon s-o f petrol, a  sm all em p ty  drum , an em p ty  kerosene oil tin, a funnel 
and a rubber tu be— w ere fou nd  at a sp ot betw een  the w estern  w all 
o f the house and the w estern  fe n ce ; these w ere about 6-8  ft. distant. 
T he articles w ere n ot v isib le from  the entrance to  the property. A fter  
exam ining these prem ises th e party con du cted  a . search o f  another house 
on  the w est. I t  appears from  the ev iden ce o f  the accused  that she and 
her daughter w ent to  the tem p le  early that- m orning, it  being  a festival 
d a y ; they  returned h om e about 9  or 10 and w ent soon  after to  work 
in  their garden about h alf a m ile  aw ay; they  cam e h om e about noon 
and w ere preparing their m eal in the k itchen  w hen the search party 
arrived. T h e  suggestion  is th at these articles have been  p laced  in the 
prem ises b y  som e third party  w ithou t h er conn ivance.

T h e learned M agistrate con v icted  the accused  o f  being in possession 
o f  14 gallons o f  m ilitary  petrol' in breach  o f  regulation 3 o f  the E m ergency  
P ow ers A c t  o f  1939 and th ereby  com m ittin g  an offence punishable under 
section  53 o f  the D efen ce  (M icellan eou s) R egu lations and sentenced 
h er to  undergo six  m o n th ’ s rigorous im prisonm ent.
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W h ere  prop erty  is fou n d  in  a  h ou se  in  th e  possession  o f  on e  Or m ore  
persons, m ere d iscov ery  o f  th e  p rop erty  is n ot in  itse lf su fficien t t o  p rove  
that the possession  w as o f  an y o f  those p erson s1. P ossession  to  be 
crim inal m u st b e  actu a l an d  exclu sive .

B esid es th e  d iscovery  o f  the articles there is the fa c t  th a t m a n y  m en  
w ould  be n eeded  to  carry  th e h eavy  p etro l drum  to  its resting  p la ce  
from  ou tsid e ; it seem s h ard ly  cred ib le  th at the articles w ere brou gh t 
during th e  absen ce o f  th e a ccu se d  th a t m orn ing . T h e m o th e r  and  
daughter live  a t K ath iripay  in the Ja ffn a  P en in su la . T h e  a ccu sed  w as, 
on  h er ow n  adm ission , the m a in  o c cu p a n t o f  th e  h ou se ; it  m ay  th u s be 
in ferred that she w as th e on e  w h o  m an aged  th e h ou se . T h at h er  daughter 
w ould  act in depen den tly  and bring  o r  a l lo w . th e in trod u ction  o f  th ese  
articles to  th e prem ises appears im p robab le . S u ch  a m anager w ou ld  be  
p resu m ed  to  h ave  such  con tro l o v er  th e prem ises as to  p reven t an yth ing  
o f  this nature com in g  in w ith ou t h is o r  h er  sanction . K n ow led g e  o f  
the presence in  th e p rem ises o f  th e p rop erty  h av in g  b een  estab lished  
against th e  accused , the m anaging  m em ber, sh e  m u st as th e house m istress 
be presum ed  to  .have been  in possession  o f  articles 2.

T h e p etrol w as k ep t on  th e  p rem ises ap paren tly  fo r  th e p u rpose o f  
being  sold . W a s  th e person  w h o  had the disposa l o f  it th e a ccu sed  or 
som e oth er?  I t  it n ot likely  th at a  w om a n  like th e  accu sed  w ou ld  b e  
concern ed  in the sa le o f  p e tro l; it  is m ore  p robab le  th at it  w a s som e 
other person  w ho w as liv ing o u ts id e : th e  presen ce  o f  th e fu n n e l and th e  
rubber tu be, a t the spot- an d  n ot inside th e house, is  a  circu m stan ce , 
though  sligh t, in fa v ou r  o f  th is  v iew . T h e  accu sed  h ad  agreed to  take 
care o f  these articles fo r  the ow n e r : sh e  h ad  the de facto  possession  o f  
them  w ith  the con sen t o f  the ow n er. S h e  has a llow ed  the prem ises to  be 
used for storing th ese  articles. T ak ing  th ose  c ircu m sta n ces  in to  con sid era ­
tion , I  th ink  the appropriate sen ten ce  w ou ld  b e  a fine. I  sen ten ce  her 
to  pay  a fine o f  U s. 400 in d efa u lt 3 m o n th ’s rigorous im prison m en t.

S entence varied.

♦


