
( . 4 7 4 ) 

Present: W o o d R e n t o n A . C . J , and E n n i s J. 

P E R E R A v. S I L V A et al. 

102—D. C. Chilaw, 4,708. 

Joint will—Bequest of property to three persons subject to a fidei com
missum—Death of testator—Jus accrescendi. 

B y a joint will the testators bequeathed one-half to Lucia, Ana , 
and Maria, and one-half to Phillippa and Helena. After their death 
" the said shares " were t o devolve " on their lawful issue without 
any restriction whatever." 

Held, that on the death of Maria without issue her share 
devolved on her husband (to whom Maria had left it by last wil l) , 
and did not accrue to Lucia and Ana. 

ENNIS J.—Tillekeratne v. Abeysekera1 does not establish more 
than the principle that there is a right of accrual in a case where 
one of the inst itutes dies before the testator, i.e., before the estate 
has vested in the institutes. In this case the three institutes 
entered into possession of the half share left to them, and it has 
t o be considered whether the rule of jus accrescendi still applied-

TH E fac t s appear from the judgment . T h e material c lause in 
t h e l a s t wil l i s as f o l l ows : — 

We do hereby give and bequeath to Lucia Perera, Ana Perera, and 
Maria Perera of Colombo one just half of our property whatsoever 
belonging to us , and the other one-half to Phillippa Mories and Helena 
Mories, who shall after our death hold and possess the same without 
mortgaging, selling, granting, or otherwise alienating the same or any 
part thereof, but shall only enjoy the rents and profits thereof, and 
after their deaths the said share shall devolve on their lawful issue 
without any restriction whatsoever. 

J. Grenier, K.C. (wi th him Zoysa), for t h e first defendant , appel
l a n t . — T h e half share of t h e e s ta te g iven t o Luc i a , Aha, and Maria 
formed a s ingle fidei commissum. T h e testator and testatrix did not 
g ive one-third of half t o each of the three sisters of t h e testatr ix , 
b u t half share w a s g iven t o t h e three s i s ters jo int ly ; there w a s only 
o n e fidei commissum. On Maria's d e a t h her share did not pass t o 
her h u s b a n d under her will , but passed t o L u c i a and Ana . Counsel 
c i ted Tillekeratne v.' Abeysekera,1 Vansanden v. Mack,2 Jayewar
dene v. Jayewardene,3 Tillekeratne v. Silva et al.1 

H. J. C. Pereira (wi th h i m F. H. B. Koch and Canekeratne), for 
the third defendant , r e s p o n d e n t . — T h e intent ion of t h e testator is 
clear from t h e words " after their deaths the said share shall 

» (1897) 2 N. L. R. 313. 
2 (1896) 1 N. L. R. 311. 

3 (1906) 8 N. L. R. 283. 
* (1907) 10 N. L. R. 214. 
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d e v o l v e o n their lawfu l i s s u e w i t h o u t any restr ict ion w h a t e v e r . " I f 
t h e content ion for t h e a p p e l l a n t were t o b e uphe ld , t h e chi ldren of 
t h e survivor of t h e three s i s ters w o u l d inheri t t h e half share ; t h a t 
does n o t appear t o h a v e b e e n t h e in ten t ion of t h e tes ta tor . S e c t i o n 
2 0 of Ordinance N o . 2 1 o f 1844 abol i shes t h e l a w as t o survivorship 
(jus acorescendi). I n Tittekeratne v. Abeysekera 1 t h e j u d g m e n t o f 
t h e Pr ivy Counci l does n o t cons ider t h i s s ec t ion . 

T h e principle of jus accrescendi w o u l d not apply after t h e d e a t h 
of t h e t e s ta tor , o n c e t h e fiduciarii h a v e en tered o n t h e inher i tance . 
Counse l c i t ed Morke's English and Roman-Dutch Law 304. 

J. Grenier, K. G., i n r e p l y . — O n t h e d e a t h of t h e survivor of t h e 
three s i s ters , t h e chi ldren of all t h e s is ters wou ld d iv ide t h e property, 
a n d i t wou ld n o t go t o t h e chi ldren of t h e survivor o n l y . 

Cur. adv. vult. 
J u n e 16, 1 9 1 3 . E N N I S J . — 

Thi s w a s a part i t ion act ion regarding t h e e s t a t e formerly be longing 
t o S i m o n Mories a n d h i s wi fe , and b e q u e a t h e d by t h e m i n a joint 
wil l , one-hal f t o L u c i a , A n a , and Maria Perera, and one-hal f t o 
Ph i l l ippa and H e l e n a Mories . After their d e a t h " t h e sa id shares " 
were t o devo lve " o n the ir lawful i ssue w i t h o u t a n y restr ict ion 
w h a t e v e r . ' ' 

Maria Perera died w i t h o u t i s sue , and t h e Di s tr i c t Court has a l lowed 
o n e - s i x t h s h a r e of t h e e s t a t e t o her h u s b a n d L o u i s de S i lva (third 
de fendant ) . 

T h e appeal h a s b e e n presented b y L u c i a Perera (first defendant) 
o n t h e ground t h a t t h e i n t e r e s t s of Maria Perera accrued t o herself 
and A n a Perera o n t h e d e a t h of Maria Perera . 

T h e e v i d e n c e s h o w s t h a t t h e i n t e n t i o n of t h e wi l l w a s t o d iv ide 
the property equa l ly b e t w e e n t h e s i s ters o f t h e h u s b a n d o n t h e o n e 
part a n d t h e s i s ters of h i s wi fe o n t h e other , and t h e D i s t r i c t J u d g e 
has found t h a t i t w a s t h e in ten t ion of t h e tes ta tors t h a t t h e lawful 
i s sue of t h e i n s t i t u t e s shou ld ta ke t h e property as a " free inher i tance . 

I t h a s b e e n argued for t h e appe l lant t h a t as t h e form of d i spos i t ion 
w a s n o t one- th ird of a half share t o e a c h of t h e in s t i tu t e s , b u t a 
gift of a half t o t h e t h r e e i n s t i t u t e s jo int ly , t h e r e w a s a right of 
survivorship . 

T h e c a s e of TiUekeratne v. Abeysekera1 w a s t h e principal c a s e 
rel ied u p o n i n support of t h e a r g u m e n t . T h a t case , h o w e v e r , does 
n o t appear t o m e t o e s tab l i sh m o r e t h a n t h e principle t h a t there 
i s a r ight of accrual in a case where o n e of t h e i n s t i t u t e s d ies before 
t h e t e s ta tor , i.e., before t h e e s t a t e h a s v e s t e d in t h e i n s t i t u t e s . I n 
t h i s c a s e t h e t h r e e i n s t i t u t e s en tered into posses s ion of t h e half 
share l e f t t o t h e m , a n d i t h a s t o b e cons idered w h e t h e r t h e rule of 
jus accrescendi s t i l l appl ied . 

• (1897) SN. L. R. 313. 
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WOOD RENTON A . C . J . — 

I agree. T h e tes tator and testatr ix clearly intended that the 
lawful i s sue of each ins t i tu te , as wel l as the ins t i tu tes t h e m s e l v e s , 
should be benefited by the wil l . Ne i ther expressly , as in Tillekeratne 
v. Abeysekera,2 nor b y necessary impl icat ion does the wil l indicate 
t h a t , o n t h e dea th of o n e ins t i tu te , the B u r v i v o r s are to take by 
subst i tut ion . T h e construct ion placed by the learned Distr ict 
J u d g e upon the wi l l i s t h u s justified both by t h e intent ion of t h e 
tes tator and tes tatr ix and by t h e language wh ich t h e y h a v e used . 
I t i s a lso a construct ion t h e practical application of which presents 
n o difficulty. T h e interpretat ion, o n the other hand, which the 
appel lant asks u s t o adopt compe l s u s either t o read the will as if it 
took account on ly of t h e lawful i s sue of the last surviving ins t i tute , 
or t o add t o it a c lause , w h i c h would do equal v io lence to i t s language , 
providing t h a t , on t h e dea th of the last surviving inst i tute , the lawful 
i s s u e t h e n surviving of all three ins t i tu tes Bhould succeed . T h e 
appel lant ' s counse l s e e m e d t o favour th i s latter alternative. B u t 
t h e wil l throws n o l ight o n the quest ion whether , if i t were adopted, 
the success ion be by representat ion or per capita. T o construe t h e 
wil l in e i ther of t h e s e n s e s wh ich t h e appel lant ' s posit ion involves 
would be t o m a k e a n e w wil l for the parties rather than t o interpret 
the ir ex is t ing o n e . I th ink t h a t t h e language of t h e wil l i tself 

* (1895) 1 N. L. R. 311. 2 (1897) 2 N. L. R. 313. 

1913. Sect ion 20 of Ordinance N o . 21 of 1844 w a s he ld in Vanaanden v. 
ENKitTj Mack 1 t o be suspended where t h e intent ion of t h e tes tator was 

t o preserve t h e es ta te in tac t in the fami ly . 
Pe8ava" l* 1 t n e P r e s e n t case t h e Dis tr ic t Judge has found that th i s w a s 

n o t t h e intent ion of t h e tes ta tors , but that it w a s their intent ion 
t h a t t h e i s sue of t h e ins t i tu tes should take t h e property as a " free 
inher i ta nce ." 

I n the words of the wil l t h e property was t o devolve o n t h e 
lawful i ssue of the ins t i tu tes " wi thout any restriction w h a t e v e r . " 
If the rule of jus accrescendi were t o apply, t o preserve the property 
intact , the property would devolve on ly o n t h e children of the last 
surviving ins t i tute . Th i s would b e a restriction on the devolut ion 
of t h e property t o t h e i ssue of t h e ins t i tutes w h o died first. I a m 
therefore of opinion t h a t t h e finding of t h e learned Distr ict J u d g e 
as t o t h e in tent ion of t h e tes tators w a s r ight; t h a t t h e intent ion of 
the tes tators w a s not to' preserve the property intact , b u t t o divide 
the property equal ly b e t w e e n the t w o groups, the sisters of t h e 
husband and t h e s is ters of the wife surviving at t h e dea th of the 
t e s ta tors ; and t h a t o n t h e death of Maria wi thout i ssue , her share 
in t h e property w a s freed from the fidei commissum. 

I would d i smis s t h e appeal w i th cos t s . 
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e x c l u d e s t h e jua accreacendi. B u t apart f rom t h a t , there w o u l d b e 
a serious q u e s t i o n w h e t h e r sec t ion 2 0 of Ordinance N o . 2 1 of 1844 , 
w h i c h does n o t s e e m t o h a v e b e e n considered b y t h e Pr ivy Counci l 
in Tillekeratne v. Abeysekera,1 does not abol ish t h a t r ight a s regards 
every wi l l m a d e after i t s e n a c t m e n t , t h e disposi t ions of w h i c h do 
n o t express ly , or a t l e a s t by neces sary impl icat ion , recognize i t . 

T h e appeal m u s t b e d i s m i s s e d w i t h cos t s . 
Appeal dismissed. 


