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W h e r e  a  c o n s e n t  d e c r e o  h n s  b e e n  e n t e r e d  i n  a n  a c t i o n  a n d  t h e  d o f o n d a n f c  
h a s  e n j o y e d  t h e  f u l i  f r u i t s  o f  ( h o  d e c r e e ,  t h e  d e f e n d a n t  w i l l  n o t  b o  p e r m i t t e d  
b y  t h e  S u p r e m o  C o u r t  t o  h a v o  t h o  c o n s e n t  d e c r e e  s e t  o s i d o  o n  t h o  g r o u n d  t h a t  
t h e  l o w e r  C o u r t  h a d  n o  j u r i s d i c t i o n  t o  e n t e r t a i n  o r  d e t e r m i n e  t h o  a c t i o n  b o c a u s o  

a  c e r t i f i c a t e  f r o m  t h o  C o n c i l i a t i o n  B o a r d  h a d  n o t  b e e n  f i l e d  w i t h  t h o  p l a i n t  
i n  t e r m s  o f  s e c t i o n  1 4  o f  t h o  C o n c i l i a t i o n  B o a r d s  A c t .

P o i n t  o f  t i m o  a t  w h i c h  o b j e c t i o n  c a n  b o  t a k e n  i n  l o w e r  C o u r t  c o n s i d e r e d .

A p p l i c a t i o n  f o r  r e v is io n  o r  restitutio in integrum in  r e s p e c t  o f  a 
d e cre e  en tered  b y  t h e  C o u r t  o f  R e q u e s ts , H a m b a n to ta .

0 . Banganathan, Q.G., w ith  H . M . Jayatissa Heralh a n d  T . B . Dillimuni, 
fo r  th e  d e fe n d a n t -p e t it io n e r .

Nimal Senanayake, w ith  Nihal Singaraeelu a n d  M iss S . M . Senaralne, 
f o r  th e  p la in t iff -r e sp o n d e n t .
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N o v e m b e r  18 , 1971 . d e  K re tser , J .—

T h e  fo l lo w in g  fa c t s  a re  re le v a n t  to  th is  o r d e r  :—

O n  1 9 .7 .6 8  th e  P la in t i f f  filed  th is  a c t io n  a g a in s t  th e  D e fe n d a n t  f o r  
e je c tm e n t  a n d  d a m a g es .

O n  2 9 .1 0 .6 8  th e  D e fe n d a n t  filed  an sw er  c la im in g  h e  w a s n o t  in  a rrears 
o f  r e n t  a n d  p le a d in g  th e p r o te c t io n  o f  th e  P e n t  R e s tr ic t io n  A c t .

O h  1 9 .1 2 .6 8  b y  c o n s e n t  o f  p a rt ie s , w h o  w e re  re p re s e n te d  b y  C ou n se l, 
th e  C ase w a s se tt le d . T h e  r e le v a n t p o r t io n  o f  th e  se t t le m e n t  
rea d s  “  O f  c o n s e n t , ju d g m e n t  is e n te re d  f o r  th e  P la in t if f  in  
te rm s  o f  p a ra  (a ) o f  th e P la in t  a n d  c o n t in u in g  d a m a g e s  a t
th e  ra te  o f  R s .  5 0  p e r  m o n t h ...................t i ll P la in t if f  is r e s to r e d  t o
p o sse ss io n . O f  c o n s e n t  i t  is agreed  th a t  W r it  w ill n o t  is su e  
t ill th e  3 1 st  D e ce m b e r , 1 9 7 0 ................” .

O n  1 8 .1 2 .7 0  th e  D e fe n d a n t  filed  P e t it io n  a n d  A ff id a v it  s ta t in g  t h a t  
h e  h a d  m a d e  e v e r y  e ffo r t  t o  fin d  o th e r  a c c o m m o d a t io n  w ith o u t
su c ce s s ...................  H e  p le a d e d  th e  p r o v is io n s  o f  th e  R e n t
R e s tr ic t io n  A c t  a n d  a sk ed  th a t  h e  b e  a llo w e d  t o  c o n t in u e  
p a y in g  “  m o n t h ly  d a m a g e s  ” .

O n 10 .1 .71  h e  a m e n d e d  h is  p e t it io n  to  p le a d  th a t  th e  D e c r e e  e n te re d  
w a s  n u ll a n d  v o id  in  th a t  th e C ou rt h a d  n o  ju r is d ic t io n  t o  
en te rta in  o r  d e te rm in e  th is  a c t io n  w ith o u t  a  ce r t if ica te  fr o m  
th e  C o n c ilia t io n  B o a r d  o f  th e  area h a v in g  b e e n  file d  w ith  th e  
P la in t .

T h e  T r ia l J u d g e  (M r. H . W .  S en a n a y a k e ) in  r e fe re n ce  t o  th e  n o n 
filing  o f  a  c e r t if ic a te  fr o m  th e  C on c ilia tion  B o a rd  h e ld  :

(1) T h a t  th ere  w a s  n o  p r o o f ,  in  th e  a b sen ce  o f  e v id e n ce , th a t  th e
C o n c ilia t io n  B o a r d  w a s  fu n c tio n in g  d u rin g  th is  p e r io d .

(2) T h a t  th e  D e fe n d a n t  h a v in g  n o t  tak en  th e  o b je c t io n  a n d  h a v in g
c o n s e n te d  t o  th e  se t t le m e n t  o f  19 .12 .6S  h a d  w a iv e d  o b je c t io n s  
a v a ila b le  to  h im  re  ju r isd ict io n .

(3) T h a t  th e  D e fe n d a n t  b y  rea son  o f  h is  c o n d u c t  w a s p r e c lu d e d  fr o m
ta k in g  th e  o b je c t io n  a t  th a t  la te  stage.

(4) T h a t  in  a n y  e v e n t  h e  d id  n o t  h a v e  th e  p o w e r  t o  s e t  as id e  a
D e cr e e  a lr e a d y  e n te re d  b y  co n se n t in  th e  C ase. H e  th e r e fo re  
r e fu s e d  th e  a p p lic a t io n  w ith  C osts. T h e  D e fe n d a n t  th e re u p o n  
m a d e  th e  p re se n t a p p lic a t io n  fo r  rev is ion  a n d /o r  restitutio in 
integrum.

A t  th e  h ea r in g  o f  th e  P e t it io n  th e  su b m iss ion  u rg e d  b y  C ou n se l fo r  
th e  P e t it io n e r  w a s  th a t  th e  C o u r t  h a d  n o  ju r is d ic t io n  to  e n te r ta in  th e  
P la in t  as  a  C e rtifica te  o f  th e  C on c ilia tion  B o a r d  d id  n o t  a c c o m p a n y  it .

S e c t io n  14 o f  th e  C o n c ilia t io n  B o a rd s  A c t  p r o v id e s  th a t  w h e re  a  
P a n e l o f  C o n c ilia to rs  has b e e n  co n s t itu te d  fo r  a n y  C o c ilia t io n  B o a r d  
A re a  (o )  n o p ro cce c lin g s  in  r e s p e c t  o f  a n y  d isp u te  r e fe r r e d  to  in  p a ra g ra p h s



(a) (6) (c) o f  S e c t io n  6  sh a ll b e  in stitu ted  in , o r  b e  e n te r ta in e d  b y ,  a  C iv il 
C ou rt u n less th e  p e r s o n  in s t itu t in g su ch  p ro ce e d in g s  p r o d u c e s  a C e rtifica te  
fr o m  th e  C h a irm a n  o f  su ch  P a n e l th a t su ch  d is p u te  h a s  b e e n  in q u ire d  
in to  b y  th e  B o a r d .......................”

T h e  v ie w  th a t  S e c t io n  14 does not a p p ly  in a  c a se  w h e re  th e  p a r t ie s  
d o  n o t  d e s iro  t o  r e fe r  a  d is p u te  to  a  C o n c ilia tio n  B o a r d  f o r  w h ich  th o  
a u th o r ity  w a s  t h e  C a se  o f  Wickramarclchi v. The Inspector o f P olice1 
w as o v e rr u le d  in  th e  D iv is io n a l B en ch  C a s e Nonahamy v. S ilva2. T h e  

‘ C h ie f J u s t ic e  sa id  “  S e c t io n  6 d oes  n o t  m e n tio n  th e  d e s ire  o f  p a rt ie s  
to  re fer  d is p u te s  f o r  in q u ir y . 'W hen  s. 14 im p oses  a  c o n d it io n  p r e ce d e n t  
o f  th e p r o d u c t io n  o f  a  C e rtifica te  from  th e B o a rd , w h a t  is  n e ce s sa ry  is  th a t  
th e  B o a r d ’s fu n c t io n s  h a v e  been  a n te ce d e n tly  e x e rc is e d  ; th is  e x e rc ise  can  
ta k e  p la c e  b e c a u s e  o f  a c t io n  ta k en  b y  th e  C h a irm an  o f  h is  o w n  m o t io n , 
o r  b eca u se  th e  p a r t ie s  h a v e  desired  to  seek th e  m e d ia t io n  o f  th e  B o a r d , 
o r  e lse  b e c a u s e  a  p a r t y  w h o  w ishes to  co m e  to  C o u r t  is  c o m p e lle d  as a  firs t  
s te p  to  s u b m it  t.o a n  a t t e m p t  a t  c o n c ilia t io n ...................... ” .

C ou n se l fo r  th e  A p p e lla n t  relies s tro n g ly  o n  th e  fact th a t  in  Nonahamy 
v. Silva i t  w a s  h e ld  t h a t  th e  filin g  o f  a C ertifica te  in  te r m s  o f  S e c t io n  14 
is  a n  im p e r a t iv e  r e q u ir e m e n t  fo r  th e  in s t itu tio n  o f  p r o c e e d in g s  a n d  th e  
e n te r ta in m e n t o f  th e m  b y  a  C iv il C ou rt. B u t  as  S i lv a  J .  p o in t e d  o u t  in  
Gunawardene v. Jayawardene3 “  I t  m u st b e  a p p re c ia te d  th a t  u n lik e  ce rta in  
o th e r  s ta tu te s  w h ic h  c o m e  in to  op era tion  th r o u g h o u t  th e  I s la n d  th e  
m o m e n t  t h e y  b e c o m e  Jaw, th o  C on cilia tion  B o a r d s  A c t  w a s  b r o u g h t  
in to  e ffe c t  in  d if fe r e n t  p a r ts  o f  th e  Is la n d  at d iffe r e n t  t im e s . E v e n  in  an  
area  to  w h ich  i t  w a s  m a d e  a p p lica b le , u ntil su ch  t im e  as  a  p a n e l w a s 
p r o p e r ly  c o n s t it u t e d  th e  p ro v is io n s  o f  se c t io n  14  w o u ld  n o t  c o m e  
in to  o p e r a t io n . T h e  a p p lic a b il it y  a lso  d e p e n d e d  o n  th o  t y p e  o f  d is p u te  
w h ich  p a rtie s  d e s ir e d  t o  b r in g  t o  c o u r t ................” .

T h o  C o u r t  o f  R e q u e s ts  th ere fo re  in  th e  e x e r c is e  o f  th o  in h eren t 
ju r is d ic t io n  i t  h a d  b j7 re a so n  o f  S ection  75 o f  th e  C o u r ts  O rd in a n c e  h a d  
ju r is d ic t io n  to  e n te r ta in  th e  P la in t  in th is  C ase  u n le ss  o r  u n t il i t  w a s 
m a d e  a w a re  t h a t  i t  s h o u ld  n o t  h a v e  been  in s t itu te d  w ith o u t  a  C ertifica te  
in  te rm s o f  S e c t io n  14  o f  th e  C on cilia tion  A c t .

T h e  o b je c t io n  t o  ju r is d ic t io n  w as tak en  a t  t h e  ea r lie s t  p o s s ib le  
o p p o r tu n ity  in  Nonahamy v. Silva w ith  th e  c o n s e q u e n c e  th a t  th e  
D iv is io n a l B e n c h  h a d  n o  rea son  to  con s id er  th e  p o s it io n  w h e n  it  is s o u g h t  
to  b e  ta k e n  la te r  in  th e  o r ig in a l C ou rt. T h a t  h a s  b e e n  c o n s id e re d  in  
tw o  C ases Bobinson Fernando v. Henrietta Fernando * a n d  Gunawardene 
v. Jayawardene5. I n  th e  firs t  o f  th eso  C ases, a  D iv o r c e  C ase , a fte r  
P la in t if f ’s C ase  h a d  b e e n  c lo se d  a n d  a fte r  th e  D e fe n d a n t  a n d  tw o  
W itn esses  h a d  g iv e n  e v id e n c e , th e T ria l J u d g e  a l lo w e d  a n  A p p lic a t io n  
m a d e  b y  th e  D e fe n d a n t  to  a m en d  th e  answ er in  o r d e r  to  ra ise  th e  p lea

1 (196S) 71 N. L. Jt. 121. ’  (1071) 74 N. L. It. at 251.
•- (1970) 73 N. L. It. 217. * (1971) 74 N. L. It. 57.

* (1971) 74 H. L. R. 243.
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th a t  th e  C o u r t  h a d  n o  ju r is d ic t io n  to  t r y  th e ca se  as t h e  d is p u te  h a d  
n o t  b een  re fe rre d  to  th e  C o n c ilia t io n  B o a rd  a n d  n o  C e rtifica te  fr o m  th e  
C h airm an  h a d  b e e n  a n n e x e d  to  th e  P la in t . T h e  T r ia l J u d g e  th e r e a fte r  
u p h e ld  th e  p le a  t o  ju r is d ic t io n  ra ised  b y  th e  D e fe n d a n t  a n d  d ism isse d  
th e  a c t io n .

I n  A p p e a l S a m cra w ick ra m e  J . w ith  w h om  P a n d ita  G u n a w a rd en e  J .  
a g reed , p o in te d  o u t  th e  d is t in c t io n  th ere  is b e tw e e n  p a te n t  ju r is d ic t io n  
a n d  la te n t  ju r is d ic t io n  a n d  c o m in g  to  th e  c o n c lu s io n  th a t in  th is  t j 'p e  o f  
Case th e  ju r is d ic t io n  w a s  la te n t , con s id ered  th e  q u estion  w h e th e r  a t  th e  
tim e  th e  D e fe n d a n t  s o u g h t  to  ta k e  th e  o b je c t io n , D e fe n d a n t  h a d  n o t  
p r e c lu d e d  h e rs e lf  b y  w a iv e r , d e la y  o r  a cq u ie s ce n ce  fr o m  ra is in g  th e  
o b je c t io n  to  ju r is d ic t io n  a n d  w a s o f  th e  v ie w  h a v in g  re g a rd  to  th e  fa c ts  
“  a n d  in  p a rt icu la r  th e  p r e ju d ic e  to  th e  P la in t if f  a n d  th e la te  s ta g e  a t  
w h ich  th e  a m e n d m e n t  w as s o u g h t  to  b e  m a d e  ”  th a t  th e  D e fe n d a n t  w a s  
p r e c lu d e d  fr o m  ra is in g  th e  o b je c t io n  a n d  th a t sh e  h a d  in  fa c t  w a iv e d  it.

I n  th e  o th e r  C ase Gunewardene v. Jayawardcne— a  Case o f  P e n t  a n d  
E je c t m e n t— o n  th e  T r ia l d a te  th e  D e fe n d a n t  ra ised  tw o  issu es w h ich  
h a d  n o t  b e e n  p le a d e d , o n e  o f  w h ich  w as t: ca n  th e  P la in t if f  m a in ta in  
th is a c t io n  w ith o u t  f ilin g  a  C ertifica te  fro m  th e  C h airm an  o f  th e  P a n e l o f  
C on cilia to rs  as r e q u ire d  b y  S e c t io n  14 (1) (a) o f  th e C o n c ilia t io n  B o a r d s  
A c t  10  o f  5 9  as a m e n d e d  b y  A c t  12 o f  19G3. T h e  P la in t if f  t o o k  n o t ic e  
a n d  o n  th e  a d jo u r n e d  T r ia l d a te  th e  C a se .w a s  se tt le d , th e  D e fe n d a n t  
a d m itt in g  in ter  a lia  t h a t  a  ce rt ifica te  fro m  th e  C o n c ilia t io n  B o a r d  w a s  
n o t  n e ce s sa iy  in  th e  C ase. J u d g m e n t  a c c o r d in g ly  w as e n te re d  f o r  
P la in t if f  a n d  th e  D e fe n d a n t  w as g iv e n  tim e till 3 1 .1 2 .7 0  to  le a v e  th e  
prem ises. I n  D e c e m b e r  19 70  th e  D e fe n d a n t  filed  P e t i t io n  a n d  
A ffid a v it  p le a d in g  th a t  th e  C on c ilia tion  B o a rd s  A c t  w a s in  o p e r a t io n  in  
th e  v illa g e  area  in  w h ic h  th e  p rem ises w ere s itu a te  a n d  th a t  in  I ,a w  th e  
P la in t iff  c o u ld  n o t  in s t itu te  a n d  th e  C ou rt c o u ld  n o t  en te rta in  th e  P la in t  
w ith o u t  th e  S e c t io n  1-1 C ertifica te . T h e  D e fe n d a n t  s o u g h t  a n  o r d e r  
th a t th e  p ro ce e d in g s  a n d  d e cre e  b e  d e c la re d  n u ll a n d  v o id . T h e  C o u rt  
h e ld  an  In q u ir y  a n d  p o s t p o n e d  its o rd er  fo r  13 .1 .71 . In  th e  m e a n t im e  
on  2 9 .12 .70  th e  D e fe n d a n t  a p p lie d  to  the S u p re m e  C ou rt a sk in g  fo r  a  
sim ilar  ord er  in  re v is io n .

J u st ice  G . P . A . S ilv a  w a s  o f  th e  v ie w  th a t  th e  b r o a d  p r in c ip le s  
en u n cia ted  b y  S a m e ra w ick ra m c  J . in  Fernando v. Fernando a p p lie d  a n d  
w e n t o n  to  s a y  “  Q u ite  a p a r t  fr o m  the m erits  o f  th e  q u e s t io n  o f  la w  
ra ised  in  th is  p e t it io n , th e  c ircu m sta n ces  re la t in g  to  th e  c o n d u c t  o f  th e  
p e t it io n e r  p r e c lu d e  m e  fr o m  g iv in g  a n y  re lie f  b y  w a y  o f  r e v is io n  w h ich  is  
essen tia lly  a  d is c r e t io n a ry  r e m e d y . T h e  d e fe n d a n t  b y  h is  c o n d u c t  o n  
th e  final d a y  o f  th e  tr ia l le d  th e  C ou rt to  b e lie v e  th a t  th ere  w as n o  ba sis  
f o r  th e  issue ra ised  b y  h im  earlier reg a rd in g  th e e n te r ta in m e n t  o f  th e  
p la in t . H e  th e r e b y  o b t a in e d  an  a d v a n ta g e  fr o m  th e  p la in t if f  a n d  th e  
C ou rt to  rem a in  a lm o s t  tw o  y ea rs  in  th e  p rem ises , e v e n  th o u g h  th e  
p la in t if f  w as e n t it le d  to  an  im m e d ia te  ord er  fo r  e je c tm e n t . T h e  d e fe n d a n t  
e n jo y e d  th e  fu ll b e n e fit  o f  th is  p e r io d  a n d  o n ly  b r o u g h t  u p  th is  q u e s t io n  
a g a in  d u rin g  th e  la s t  m o n th  o f  h is  s t a y  in  th e  p rem ises. T h e se  fa c ts
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s t r o n g ^ -  p o in t  t o  b a d  fa ith  on  th e  p a r t  o f  th e  d e fe n d a n t  a n d  sa vou rs  o f  a n  
a t t e m p t  t o  m is le a d  the cou rt in o r d e r  t o  o b t a in  a n  o rd e r  fa v o u ra b le  t o  
h im  a n d , o n  th e  basis o f  an  o s te n s ib le  i l le g a lity , t o  resile fr o m  h is  
u n d e r ta k in g  m a d e  so lem n ly  b e fo r e  c o u r t ,  a f t e r  se cu rin g  fo r  h im se lf th e  
fu ll a d v a n t a g e  o f  th e  ord er  a t  th e  e x p e n s e  o f  th e  p la in tiff . F u rth e rm o re , 
th e  c o u r s e  th a t  th is  case t o o k  in  c o u r t ,  sh o w s  th a t  th e  o b je c t  o f  
c o m p e ll in g  p a r t ie s  to  co n c ilia te  b e fo r e  c o m in g  t o  C o u rt, n a m e ly  to  s e t t le  
th e ir  d iffe r e n c e s  w ith o u t b ittern ess  b e in g  e n g e n d e re d  w as a m p ly  se rv e d  
e v e n  a t th e  tr ia l becau se  bo th  p a rtie s  a g re e d  t o  s e t t le  th e  rase  a n d  n o th in g  
fu r th e r  c o u ld  h a v e  been  g a in ed  e v e n  b y  r e co u rs e  to  th e C on c ilia tion  
B o a r d . T h e  delay o f  n early  tw o  y e a rs  a fte r  th e  se t t le m e n t  b e fo re  m a k in g  
th is  a p p lic a t io n , a p a r t  from  sh ow in g  b a d  fa ith  as I  h a v e  sta ted  earlier , 
is  b y  i t s e l f  a g o o d  g rou n d  w h ich  w ill p e r su a d e  th is  co u r t  a g a in st 
r e v is in g  th e  o r d e r  o f  the low er c o u r t ................ ”

I t  w ill  b e  seem  th a t  in  Gitnauardcne v. Jayauardenc w h a t  th e  p e t it io n e r  
w a s t r y in g  t o  d o  w as to  ask th e  su p er ior  c o u r t  t o  r e v ise  th e  p roceed in g s  in  
th e  in fe r io r  c o u r t  fo r  the reason  th a t  th e  in fe r io r  c o u r t  h a d  n o  ju r isd ic t io n  
to  e n te r ta in  th e  a ct io n . D ea lin g  w ith  la te n t  ju r isd ic t io n  L o p e z  L .J . ,  
in  h is  ju d g m e n t  q u o te d  the op in io n  o f  tire J u d g e s  d e liv e re d  b y  W illes, J . ,  
to  th e  H o u s e  o f  L o r d s  in. The M ayor o f London v. Cox :— “  W h e re  th e  
d e fe c t  is  n o t  a p p a re n t , an d  d ep en d s u p o n  s o m e  fa c t  in  th e  k n o w le d g e  o f  
th e  a p p l ic a n t  w h ich  h e h ad  an o p p o r tu n ity  o f  b r in g in g  fo rw a rd  in  th e  
C o u r t  b e lo w , a n d  h e  has th o u g h t p r o p e r , w it h o u t  e x cu se , t o  a llow  th a t  
C o u r t  t o  p r o c e e d  to  ju d g m e n t w ith o u t  s e t t in g  u p  th e  o b je c t io n , a n d  
w it h o u t  m o v in g  fo r  a  p roh ib it ion  in  th e  fir s t  in s ta n ce , a lth ou g h  it  sh o u ld  
seem  t h a t  th e  ju r isd ic t io n  to  g ra n t a  p r o h ib it io n  in  re sp e c t  o f  th e  r ig h t  
o f  th e  C o u r t  is  n o t  taken  a w a y , fo r  m e re  a c q u ie s ce n c e  d oes  n o t  g iv e  
ju r is d ic t io n — y e t ,  considering  th e  c o n d u c t  o f  th e  applicant-, th e  
im p o r t a n c e  o f -m a k in g  an end o f  lit ig a tio n , a n d  th a t  th e  w rit  th ou g h  o f  
r ig h t  is n o t  o f  co u rse , the C ourt w o u ld  d e c lin e  to  in te rp o se , e x ce p t  p erh a p s 
u p o n  a n  irre s is tib le  ease, an d  an  ex cu se  fo r  th e  d e la j ',  su ch  as d isa b ility , 
m alxn-actiee , o r  m a tter  n e w ly  c o m e  t o  th e  k n o w le d g e  o f  th e
a p p l i c a n t . ................ W h ile  D a v e y  L .J .  in  h is  ju d g m e n t  in  th e  sa m e
ca se  sa id  a p r o p o s  th is passage “  I t  w ill, h o w e v e r , b e  o b s e rv e d  th a t  th e  
le a rn e d  J u d g e ’s  s ta tem en t is con fin e d  to  ca ses  w h ere  th e  d e fe c t  is n o t  
a p p a r e n t , a n d  d e p e n d s  u pon  som e fa c t  in  th e  k n o w le d g e  o f  th e a p p lica n t 
w h ic h  h e  m ig h t  h a v e  b rou gh t fo r w a rd  in  th e  C o u r t  b e lo w , b u t  has k e p t  
b a c k  w it h o u t  e x c u s e — th a t is, w h en  th e  a p p lic a n t  h as been  g u ilty  o f  
s o m e  m is c o n d u c t  in  th e  p roceed in g s , a n d  h a s in  a  sense m isled  th e  
C o u r t ................ ”

I t  w ill th u s  b e  seen  th a t  there is a m p le  s u p p o r t  fo r  th e  refusal o f  S ilva  J .  
t o  e x e r c is e  h is  d is cre tion  b y  w a y  o f  rev is ion  in  Gnnaicardenev. Jayawardene 
a n d  s im ila r  con s id e ra tio n s  cau se m e  to  re fu s e  th e  p re se n t a p p lica t io n , 
a s S p e n c e r  B o w e r  says a t  page 236 : “  w h e n  a  p a r t y  litigant-, be in g  in  
a  p o s it io n  t o  o b je c t  th a t the m a tte r  in  d iffe r e n c e  is o u ts id e  th e  lo c a l, 
p e c u n ia r y ,  o r  o th e r  lim its o f  ju r is d ic t io n  o f  th e  tr ib u n a l to  w h ich  h is  
a d v e r s a r y  h a s  re so r te d , d e lib era te ly  e le c ts  t o  w a iv e  th e  o b je c t io n , a n d
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t o  p r o c e e d  t o  th e  e n d  as  i f  n o  su ch  o b je c t io n  e x is te d , in  th e  e x p e c t a t io n  o f  
o b ta in in g  a  d e c is io n  in  h is  fa v o u r , h e  c a n n o t  b e  a l lo w e d , w h en  th is  
e x p e c ta t io n  is n o t  r e a liz e d , t o  se t  u p  th a t  th e  tr ib u n a l h a d  n o  ju r is d ic t io n  
o v e r  th e  ca u se  o r  p a rt ie s

A t  th e  a r g u m e n t  b e fo r e  m e  C ou n sel fo r  th e  r e s p o n d e n t  s t r o n g ly  re lie d  
o n  th e  ca se  o f  Fernando v. Fernando. A t  th a t  t im e  Gunaicardene v. 
Jayaimrdene h a d  n o t  fo u n d  its  w a y  in to  th e  L a w  B ej> orts. W h ile  I  
agree  w ith  w h a t  h a s  b e e n  sa id  in  Fernando v. Fernando in  re g a rd  t o  
ju r is d ic t io n , I  m u s t  s a y  w ith  th e  u tm o s t  r e s p e c t  to  th e  ju d g e s  w h o  d e c id e d  
i t  th a t  h a d  th e  fa c tu a l  p o s it io n  in  th e p re se n t ca se  b e e n  th e  sa m e  as in  
Fernando v. Fernando— in  r e fe re n ce  to  th e  t im e  a t  w h ich  th e  o b je c t io n  
w as ta k e n  t o  ju r is d ic t io n — I  w o u ld  h a v e  fo u n d  d if f ic u lty  in  fo l lo w in g  
th a t  d e c is io n  fo r  i t  a p p e a rs  to  m e  th a t  an  o b je c t io n  to  th e  ju r is d ic t io n  
o f  a  T r ia l C o u r t  t o  d e te rm in e  a m a tte r  sh o u ld  b e  p e r m it te d  at any point 
of time before its determination. I  d o  n o t  th in k  th a t  a p la in t iff , i f  i t  is 
fo u n d  th a t  h e  sh o u ld  in  fa c t  h a v e  filed  a  S e c t io n  14 C e rtifica te  w ith  
his p la in t , c o u ld  co m p la in  o f  p re ju d ice  e v e n  le g a lly  w h en  h is e f fo r t  t o  
m is lea d  th e  C o u r t  in t o  en terta in in g  h is  P la in t  is  fo u n d  o u t . T h e  fa c t  
th a t  a  d e fe n d a n t  w h o  ta k es  th e  o b je c t io n  la te  is p e rh a p s  resilin g  from  
w h a t is c a lle d  a  “  g e n t le m a n ’s a g reem en t ”  b e tw e e n  P la in t if f  a n d  
D e fe n d a n t  o r  m o r e  lik e ly  th e ir  r e sp e c tiv e  la w y e rs  is  n o  re a so n  fo r  
p en a lis in g  th e  D e fe n d a n t  w h e n  th e  P la in t if f  is a s  m u c h  to  b la m e  in  
w h a t a lo n e  th e  C o u r t  sh o u ld  resen t v iz . th e  e f fo r t  t o  m is le a d  i t  in t o  
th in k in g  th a t  it  h a s  ju r isd ic t io n  fo r  th e  C o u r t  a c ts  o n  th e  fa c ts  as p le a d e d  
b e fo r e  i t  a n d  n o t  as  th e y  a c tu a lly  ex ist . T h e  C o u r t  ca n  a lw a y s  m a k e  
an  a p p ro p r ia te  o r d e r  fo r  costs .

B e  th a t  as i t  m a y  in  th e  in sta n t case  w h a t th e  D e fe n d a n t  is  t r y in g  to  
d o  is  t o  g e t  a n  a d v a n ta g e  n o t  o n ly  a fte r  a  d e te rm in a t io n  o f  th e  m a tte r  in  
th e lo w e r  C o u r t  b u t  a lso  a fte r  he h as e n jo y e d  th o  fu ll  fru its  o f  
th a t  d e te rm in a t io n . S u ch  c o n d u c t  m u st n o t  b o  p e r m it te d . T h e  
a p p lic a t io n  is d ism issed  w ith  costs .

Application dismissed.


