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1971 Present : S a m eraw iekram e, J., a n d  W e e r a m a n tr y , J.

V . J O H N  S I L V A ,  P e t it io n e r ,  and C. W I L L I A M  D E  S I L V A  a n d
a n oth er , R e s p o n d e n t s

S. C. S6/6S (with S. C. S7/6S)— Application for  conditional leave to appeal
to Her M ajesty the Queen in Council vnder the Appeals (Privy Council) 

Ordinance (Cap. 100) in S. C. 620/65 (F ) D . C. Matara 1704jL

Privy Council—Application for conditional leave to appeal thereto—Deficiency in
stamps—Curable defect—Appeals (Privy Council) Ordinance (Cap. 100).
Schedule, Pule 2—Stamp Ordinance (Cap. 217), ss. 11, 13 (1).

A n  a p p l i c a t i o n  f o r  c o n d i t i o n a l  l e a v e  t o  a p p e a l  t o  t h e  P r i v y  C o u n c i l  i s  n o t  
v o i d  i f  i t  i s  i n s u f f i c i e n t l y  s t a m p e d  a n d  t h o  d e f i c i e n c y  h a s  n o t  b e e n  s u p p l i e d  
w i t h i n  t h e  p e r i o d  o f  3 0  d a y s  s p e c i f i e d  i n  R u l o  2  o f  t h e  S c h e d u l e  t o  t h e  A p p e a l s  
( P r i v y  C o u n c i l )  O r d i n a n c e .  I n  s u c h  a  c a s e  t h o  S u p r e m e  C o u r t  m a y  d i r e c t  t h o  

p e t i t i o n e r  t o  s u p p l y  t h e  d e f i c i e n c y  i n  s t a m p s  b e f o r e  a  s p e c i f i e d  d a t e .

Sandanam v. Jamaldeen ( 7 1  X .  L .  R .  1 4 5 )  f o l l o w e d .

A p p l i c a t i o n  f o r  c o n d it io n a l le a v e  t o  a p p e a l  t o  th e  P r iv y ' C ou n cil.

E . B . Wikramanayake, Q.C., w ith  N . R . M . Daluwatte, f o r  th e  
p e t it io n e r -a p p e lla n t .

C. Ranganalhan, Q.C., w ith  M . T . M . Sivardeen, fo r  th e  re sp o n d e n ts - 
r e sp o n d e n ts .

Cur. adv. vult.



O c t o b e r  2 9 , 19 71 . S a m e r a w i c k k a m e ,  J . —

L e a r n e d  c o u n s e l f o r  th e  r e s p o n d e n ts  s u b m it t e d  t h a t  th e  a p p lic a t io n  
f o r  c o n d it io n a l  le a v e  t o  a p p e a l sh o u ld  b e  r e je c t e d  o n  th e  g ro u n d  th a t  i t  
w a s  in s u ff ic ie n t ly  s ta m p e d  a n d  th e  d e f ic ie n c y  h a s  n o t  b e e n  s u p p lie d  
w ith in  th e  p e r io d  o f  th ir ty  d a y s  sp e c ifie d  in  R u le  2  o f  th e  S ch e d u le  to  th e  
A p p e a ls  (P r iv y  C o u n cil)  O rd in a n ce  (C a p . 1 0 0 ). T h o u g h  th e  v ie w  h a d  
b e e n  ta k e n  in  so m e  ea r lie r  ca ses  th a t  w h e r e  a n  a p p lic a t io n  fo r  le a v e  to  
a p p e a l w a s  in su ffic ie n t ly  s ta m p e d  th e  a p p lic a t io n  sh o u ld  b e  r e je c te d ,
H . N . G . F e r n a n d o , C .J ., in  Sandanatn v. Jamaldeen 1— 71 N . L . R .  145—  
h e ld  t h a t  a  d e f ic ie n c y  a r is in g  fr o m  a  bona fide e r ro r  in  th e  s ta m p in g  
o f  an  a p p l ic a t io n  is  n o t  a  fa ta l d e fe c t  a n d  th a t  th e  d e f ic ie n c y  m a y  b e  
s u p p lie d .

T h e  o b j e c t  o f  th e  S ta m p  O rd in a n ce  is  th e  c o l le c t io n  o f  r e v e n u e  a n d  th e  
p r o v is io n s  th a t  p r o v id e  a  sa n c t io n  in r e s p e c t  o f  in s tru m e n ts  th a t  a re  n o t  
s ta m p e d  o r  in su ffic ie n t ly  s ta m p e d  m u s t  b e  g iv e n  su ch  e ffe c t  as w ill s e rv e  
th e  o b je c t  o f  th e  O rd in a n ce  w ith o u t  u n d u ly  in te r fe r in g  w ith  th e  r ig h ts  o f  
p a r t ie s  o r  ca u s in g  a n y  in ju s t ice . T h a t  n o  g r e a te r  d e tr im e n t  th a n  th e  
p a y m e n t  o f  a  p e n a lt y  sh ou ld  o rd in a r ily  re s u lt , b y  r e a so n  o f  n o n -s ta m p in g  
o r  in s u ffic ie n t  s ta m p in g  o f  a n  in strum ent-, is  c le a r  fr o m  an  e x a m in a tio n  
o f  th e  p r o v is io n s  o f  th e  S ta m p  O rd in a n ce  i t s e l f .  S e c t io n  41 p r o v id e s  
t h a t  a n  in s t r u m e n t  n o t  p r o p e r ly  s ta m p e d  s h o u ld  n o t  b e  r e ce iv e d  in  
e v id e n c e ,  b u t  th e  p r o v is o  p e r m its  su ch  a n  in s t r u m e n t  to  b e  a d m it te d  
i f  th e  d u t y  a lo n g  w ith  th e  p e n a lty  s e t  o u t  th e r e in  is  p a id . T h e r e  
w a s ju d ic ia l  d e c is io n  u p o n  th e  ea r lier  S ta m p  e n a c tm e n t  th a t  w h ere  a n  
in s t r u m e n t  h a d  b e e n  a d m it te d  in  e v id e n c e  w it h o u t  o b je c t io n , i t  c o u ld  
n o t  b e  c a lle d  in  q u e st io n  a t  a n y  la te r  s ta g e  o f  t h e  a c t io n  o n  th e  g ro u n d  
t h a t  it  h a d  n o t  b e e n  d u ly  s ta m p e d . T h is  p r in c ip le  h a s  fo u n d  s ta tu to r y  
e x p re s s io n  in  s. 43  (1 ) o f  th e  S ta m p  O rd in a n c e  (C a p . 2 4 7 ). I t  is  a lso  c le a r  
th a t  a n  in s t r u m e n t  n o t  p r o p e r ly  s ta m p e d  is  n o t  v o id  f o r  th e  reason  th a t  
th e re  a r e  p r o v is io n s  w h ich  p e r m it  th e  C o m m is s io n e r  t o  a llo w  su ch  a n  
in s t r u m e n t  t o  b e  d u ly  s ta m p e d  o n  p a y m e n t  o f  th e  s ta m p  d u t y  a n d /o r  
s ta m p  d u t y  p lu s  p e n a lt y  e x c e p t  in  th e  c a s e s  o f  in s tru m e n ts  ch a rg e a b le  
w ith  s ix  c e n t s  o r  b ills  o f  e x ch a n g e  o r  p r o m is s o r y  n o te s .

I t  a p p e a r s  t o  m e  c lea r  th a t  th e  p e t it io n  f o r  c o n d it io n a l  lea v e  to  a p p e a l 

w a s  n o t  v o id .  T h e  a p p lic a t io n  sh o u ld  n o t  th e r e fo r e  b e  r e je c te d  o n  th e  
g r o u n d  t h a t  n o  v a lid  p e t it io n  w a s  filed  w ith in  t h e  p e r io d  o f  t h ir ty  d a y s  

p r o v id e d  f o r  in  th e  ru les .

S e c t io n  41 o f  th e  S ta m p  O rd in a n ce  a ls o  p r o v id e s  th a t  an  in s tru m e n t 

n o t  p r o p e r ly  s ta m p e d  shall n o t  b e  a c te d  u p o n . H a d  th e  d e fic ie n cy  b een  

a p p a r e n t  to  th e  R e g is tr a r , h e c o u ld  h a v e  c a lle d  f o r  th e  d e fic ie n cy  b e fo r o  
h e  to o k  s te p s  t o  h a v e  th is  a p p lica t io n  lis te d  f o r  h e a r in g . I t  m a y  b e  th a t  

in  m a k in g  a n  o r d e r  u p o n  th is  a p p lica t io n  th is  C o u r t  w ill b e  a c t in g  u p on  it  

w ith in  th e  m e a n in g  o f  s. 4 1 . I  fo llo w  th e  p r o c e d u r e  a d o p te d  b y  M y  L o r d  

th e  C h ie f  J u s t ic e  in  th e  case  re fe rred  to  a b o v e  a n d  I  d ir e c t  th e  p e t it io n e r

• (196S) 11 N. L. R. 145.

522 SA3IERAWICKRA3IE, J .—John Silva v. William de Silva



Jayaunchrema v. Nagasingho 523

t o  s u p p ly  th e  d e f ic ie n c y  in  s ta m p s  b e fo r e  25th N o v e m b e r ,  1 9 7 1 , a n d  I  
m a k e  o r d e r  th a t  th e  a p p lic a t io n  f o r  c o n d it io n a l le a v e  b e  a l lo w e d  i f  th e  
d e f ic ie n c y  is  d u ly  s u p p lie d .

T h e r e  is an  a p p lic a t io n  b y  th e  p e t it io n e r  fo r  s ta y  o f  e x e c u t io n  a n d  an  
a p p lic a t io n  b y  th e  r e s p o n d e n ts  f o r  e x e cu t io n  o f  d e cre e . I f  th e  p e t it io n e r  
fu rn ish e s  se cu rity  f o r  d u e  p e r fo r m a n c e  o f  th e  d e cre e  b y  d e p o s it in g  a  su m  
o f  R s .  35 ,000  in  ca sh  w it h  th e  R e g is t r a r  o f  th is  C ou rt a n d  b y  h y p o t h e c a t in g  
i t  o n  o r  b e fo r e  3 0 th  N o v e m b e r ,  1971 , th en  e x e cu t io n  o f  d e c r e e  w ill  b e  
s ta y e d . I f  s e c u r ity  is  n o t  g iv e n  as d ire c te d  th e  r c s j io n d e n t s  w ill  b e  
e n t it le d  to  ta k e  o u t  e x e c u t io n  o n  e n te r in g  in to  a  b o n d  in  a  su m  o f  R s .2 0 ,0 0 0  
w ith  o n e  su re ty  f o r  th e  d u e  p e r fo r m a n c e  o f  a n y  o r d e r  t h a t  m a y  b e  m a d e  
in  a p p ea l.

W eeeamaktry, J ,— I agree.

Application allowed conditionally.


