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M ohr n  hide— Omission to proride an efficient braking agdeni —Elements o j offence—
M ohr Traffic Act, Xo. 14 of JOit, ns. 102, 216, 239.

l'nituro to maintain the braking system of n motor vehicle in a s ta te  o f olli- 
cieiicy in breach of Regulation 4 of tho Motor Traffic (Use of Vehicles) Jtegulut ions 
is an offence which is separate anil distinct from tho o/fenco of om itting 
to provide tho vehicle with an efficient braking system in breach of Regulation 
li of tho Motor Traffic (Construction of Vehicles) Regulations.

Comments on Thomas Singho v. S . I .  Police, Gamjyiha (t!)34) 35 X . L. It. 3'J5.

• A - I T ’KAL from a judgm ent o f  tho M agistrate's C ourt, X egom b o .

M a n k y  de Z vys tt, n il It X u yu lc s tcu n a n , for (ho accused  ap p e lla n t. 

Geunje C an drip p a ,  Crown C ounsel, for the A ttorn ey-G eneral.

C u r . a d o . v a i l .

March C, 1930. H. X. G. F krxaxdo, J.—

T he appellant has been con v icted  on  a charge o f  u sing  or d r iv in g  an  
om nibus w ithout an efficient braking system  in  breach o f  R e g u la t io n  G 
o f  th e  M otor Traffic (C onstruction  o f  Vehicles) R e g u la tio n s  {G a ze lle  
21  . ' 2 .1952) read w ith  section s 192, 216 and 239 o f  th e  M otor T raffic Act., 
1931. A ccording to  th e  ev idence for the prosecution , th e  v eh ic le  w as  
equipped  w ith both a m echanical and a hydraulic sy stem  o f  b rak ing, 
and each system  was capable o f  operation  b y  tw o m ean s, n am ely , b y  th e  
hand brake and th e  foot brake. There was no a llegation  in  th e  ev id en ce  
o f th e  E xam iner that cither sy stem , a s  a  sy s tem , w as n o t effic ien t, an d  h e  
righ tly  conceded th a t R eg u la tion  G on ly  requires on e su ch  sy s te m  p ro ­
vided  it  can  be operated  by hand  and by foot. I t  s e e m s  t o  m e  th erefore  
th a t in  regard to its  braking eq u ipm ent the con stru ction  o f  th e  v eh ic le  
w as such as to  be in  com pliance w ith  th e  R egu la tion  ; for in  m y  op in ion  
the purpose o f  t lia t R egu la tion  is on ly  to  require th a t  .a v eh ic le  m u s t  be 

e q u ip p e d  w ith  at lea st one efficient braking sy stem  w ith  tw o  m ea n s o f  
operation , the efficiency o f  th e  sy stem  being determ ined  b y  th e  so u n d n ess  
or correctness o f the princip le on w hich  it  operates, and  n o t b y  th e  q u estio n  
w heth er any particular com ponent o f  th e  system  is op era tin g  a t  o p tim u m  
effic ien cy .jiA n  electric ligh tin g  sy stem  insta lled  in  co m p lia n ce  w ith  
standard  requirem ents w ould n o t I  take it  be described  a s  an  in e ffic ien t 
sy stem  m erely because som e o f  th e  lig h t sw itches h a v e  ceased  to  op era te  
sm ooth ly .
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H ero  th e  ev idence w as th a t th e  fo o t  brakes were 75%  efficient, b u t th e  
efficien cy  o f  th e  hand  brakes w as n il— indicating th a t th e  m eans o f  
op eration  b y  foot had becom e d efective  or inefficient, a situ ation  for which 
p rov ision  is m ade in  R egu la tion  4  o f  the M otor Traffic (U se o f  Vehicles) 
R eg u la tio n s p ub lished  in  th e  sam e Gazelle, :—

“ E v ery  w indscreen w iper required by regulation m ade under this  
A c t  to  be fitted  to  a m otor veh ic le  and every part o f  every  braking 
sy stem  and o f  th e  m ean s o f  operation  thereof fitted  to a m otor vehicle  
an d  th e  steering gear fitted  to  a m otor vehicle shall, a t all tim es, while 
su ch  veh icle is used  on  a n y  h ighw ay, be m aintained in  good and  
efficient w orking order ”,

T h e  accused  should  therefore h ave been charged for a breach o f  th e  la tter  
regu la tion  which deals w ith  th e  m aintenance o f  the braking system s o f  
v eh ic le s  in  a  s la te  o f  efficiency.

I  should  m ake a few  ob servation s w ith  regard to  the jud gm ent in 
T h o m a s  S in g h o  v. 8 .  I .  P olice', G am  p a h  a .1 The a ttention  o f  th e  Court 
w as not draw n in th a t ease to  th e  regulation  to which I have just referred, 
— a regulation  w hich  to  m y  m ind fulfils th e  purpose w hich (so far as 
brakes are concerned) w as served  by section  5 o f  the repealed Ordinance 
o f  193S and m akes pun ish ab le th e  use o f  a vehicle the brakes o f  which  
a rc n o t in  efficient w o rk in g  order.

I  a lso  do n o t agree th a t  th e  L egislature did not in tend  that a failure 
to  eq u ip  a m otor veh ic le  w ith  an efficient braking system  in  term s o f  
R egu la tio n  6 o f  th e  M otor Traffic (Construction o f  Vehicles) R egu lations  
sh ou ld  be pun ishable a s an offence. A lthough sub-section  (2) o f  section  
2 1 G d oes n ot cover th e  use  o f  a  veh ic le  w ithout an efficient braking system , 
th a t  sub-section  p rov id es th a t “ i f  an yth ing  is om itted  to  be done in  
co n n ectio n  w ith  a m otor  veh ic le  in  contravention  o f  . . .  . any
regu lation  ” , the ow ner and  th e  driver w ill be gu ilty  o f  an offence. In  
m y  v iew  th e  term s cited  are w ide enough  to  include the case o f  a veh icle  
in  re lation  to  w hich  there has been an om ission to  provide an efficient 
b rak ing  system  or a n y  o th er equipm ent which is required by the  
reg u la tion s to  be fitted  to  m otor vehicles.

A fter  consideration , I  th ink  th e  accused  in  the present ease w as en titled  
to  re ly  on  th e  fa c t th a t th e  charge against him  was laid under th e  wrong 
regu la tion , and on the fact th a t  th e  evidence led by the prosecution  did  
n ot estab lish  the charge act u a lly  fram ed. H e m ust therefore be acqu itted

A p p e a l a llow ed .

1 [ I !>■>!) -55 X .  L . 11. O'Ji.


