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Court of Criminal Appeal—Charge of murder—Plea of self-defence—Duty of 
Judge to direct jury on self-defence—Directions regarding provocation 
not sufficient.

Where the accused, in an indictment for murder, pleaded self-defence, 
but the presiding Judge directed the jury solely on the question whether 
the accused had acted under grave and sudden provocation—

Held, that the plea of self-defence should have been specially put 
by the Judge to the jury. From the fact that the finding' of the jury 
on the question of provocation was adverse to the accused it could not 
be inferred that they could not possibly have found that the accused 
had exercised any right of private defence.

AP P E A L  against a con v iction  by  a Judge and Jury  before the 
W estern  C ircuit.

H . V. Perera, K .C . (w ith  h im  V. W ijetunge  and K. A. P. Rajakaruna), 
for accused, appellant.

D. Jansze, C .C., for  the Crow n.

M ay 30, 1945. H oward C .J .—

In  th is appeal M r. Perera on behalf o f the appellant bases his argum ent 
on  th e fa ct that the learned Judge has not p u t to  th e jury the defence o f 
the accused  that he w as exercising the right o f  private defence. The 
accused  in his ev iden ce stated  as fo l lo w s :— “ T he deceasd cam e ou t 
from  there tow ards m e pouring forth  abuse and saying ‘ I  have com e to  
eat y ou  ’ struck at m e w ith a club . H e  dealt the blow  on  m y  head. 
I  said ‘ P eter A iya d o n ’ t strike m e ’ . H e  paid n o heed to w hat I  said 
and he struck m e and I  pu t m y  hand and received the blow  on  m y 
arm  and th e club  striking m y  arm  glanced  on  to  m y  head. H e  raised 
h is club  to  strike m e  again a  secon d  blow  saying ‘ I  h ave com e  to  kill 
and eat y ou  ’ w hen through fear  for  m y  life  I  stabbed h im  w ith  the 
kn ife I  had in  m y  w aist. W h en  I  stabbed  h im  he le t o ff the club  and 
snatched  th e  knife off m y  hand. B o th  o f  us struggled and I  fe ll in to  the 
ravine c lose  by . W h en  w e w ere thus struggling I  fe lt the deceased 

‘ had released his hold on  m e  a n d , I  ran aw ay. ’ ’ N ow , it is qu ite  obvious 
from  this that the accused  w as raising a defen ce  based on the fa ct that
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h e  stab bed  th e  d eceased  a fter  h e  h ad  been  attacked  w ith  a  c lu b  and 
feared fo r  h is life . T h e  learned Ju d g e  le ft  to  th e ju ry  th e qu estion  as to  
w h eth er th e  a ccu sed  w hen  h e stab bed  th e deceased  had  lost his pow er o f  
se lf-con tro l b y  reason  o f  grave and su dden  p rovoca tion  and M r. J t o s z e  
has argued th at if the ju ry  re jected  th at p lea , as they obv iou sly  have 
done, th ey  co u ld  n o t possib ly  h a v e  fou n d  th at the accused  w as exercising  
any right o f  private  defen ce- In .  o th er w ords, th ey  m u st b e  taken to  
have re jected  th is p lea  also. W e  can n ot a ccep t this con ten tion  becau se  
it  does n ot necessarily  fo llow  th at a person  w ho is n ot p rovoked  d oes n ot 
fear for  h is  life . In  these c ircu m stan ces w e th ink  that the learned Ju d ge  
shou ld  h a v e  le ft  th e qu estion  . as to  the d e fen ce  ' o f  the accused  being  
based  on  the exercise  o f  the righ t o f  private  d e fen ce  to  the ju ry . W e  
therefore, set aside the con v iction  o f  the o ffen ce o f  m urder.

M r. P erera  has nbt argued th a t th e accu sed , even  if h is story h ad  been  
accep ted , has estab lished  th at h e w as com p le te ly  justified  in killing the 
deceased  m an . I n  fa c t, su ch  a d e fen ce  ca n n ot be  m ain tained . W e  do 
n ot consider that a  new  tria l is necessary  in asm u ch  as a v erd ict o f  guilty  
o f  th e  lesser o ffen ce  is in a ccord a n ce  w ith  the fa cts  o f  th is ca se . W e , 
therefore, h old  that the a ccu se d .h a s  ex ceed ed  the righ t o f  private d e fen ce  
and  w e su bstitu te  for  the con v iction  o f  the o ffen ce o f m u rder one o f  
cu lp ab le  h om ic id e  n ot am oun ting  to  m urder. I n  resp ect o f  th is o ffen ce 
w e pass a  sen tence o f  10 y e a rs ’ rigorous im prison m en t.

Varied.


