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Prexenls Wood Renton C.9. and De Sampaye J.
THE KING v. KIRINERIS.
363—D. C. (Crim.) Kalutara, 8,609,

Penal  Code, 5. B19—Taking gratification o help ta recover atolcu
pmpam;—Burdm of proof.

In o charge under section 213 of the Penal Code it is not
monmbent on the prosecntion to show that the aconsed ohad not used
“all wmeans in his power to couse the offender to be apprehended .
and convicted of the offence ’; it is on the accused lmnself to prove
afirmatively thet he had.

THI‘. facts ave set out in the judgment.

Balastngham, for the sacoused, appellant.—There is nothing to
show that the accused did not teke all meens in his power to cause
the offender to be apprehended and convicted. of the offence. The
progecution ought to have led at least some evidence to shifi the.
burden of proof on to the acoused.

The offence defined in seotion 212 does not consist in recewmg
money for helping a person to recover stolen property, but in-

recsiving money and not taking “ all means in his power to . cause
the offender to be apprehended,” &ec.

‘The clause beginning with *‘ unless '’ does not introduce an
exception, but forms part of the definition. Section 105 of the
Evidence Ordinance does not therefore apply to this section.

- Bection 106 of the Evidence Ordinance does not apply, as.this is

not a matter that is necessarily *‘ & fact that is especially within
the knowledge cf any person, ’ &s. But even if it. were so, the
prosecution should lead prima facie evidence. It is, for instance,
not enough for the prosecution in the case contemplated in illusra-
tion (e) of section 106 of the Evidence Ordinance to merely. prove
that & person travelled by train. There ought to be proof that he
hed no ticket. Counsel referred to Ratanlal, Law of Crimes, p. 291;

Gour, vol. 1, p. 850; 188—D. C. (Crim.) Puttalam (August 10, 1905). .

There is no proof that the bull wag stolen.

Garum. 8.-G. (with him Obeyesekere, C.C.), for the Crown.—The
clause beginning with the word ‘‘ unless ”’ introduces an exception,
and it is for the nccused to prove that the case falls within the ex-
ception. Counsel referred to ‘Rez v. Naidappu,' Rankamy v. Banda.?

_ Cur.’ adv. vult.
Japuary 20, 1916.. Woop Rewnton C.J.—

The appellant has been convicted by the District Judge of
Xalutara of having received an illegel grefification from a man,
1 (1906) 1 A. C. R. 48. 3. (1906) o Tare. 137,
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Pod’ Binghs, in connection with the recovery of a stolen bull, ap
offan » purishable under sestior 2123 of the Pesal Code, and has
besn exfenced to nine months’ rigorous imprisorment. The appaal
was : gued before me in the firsi mstange, sitting alsne, on %he
merite I .oferrad it 42 e Bench of fwo Judges for the d:termination
of &. questicn of law, on whick-thire had been condlicting local
decisione, ‘tiamaly, whether in a prosecution under sestion 212 of
the .’enal Cude it is incumbent on th= prosevution w s't}ow that the
accused hes not used * all means in bis power to cause the offender
to be apprelumded and cousisted of tiie offence, ™’ or on the accused
hims: if to prove affirmatively that )ie has done so. -In 186—D. C.
(Crirz ) Puttslam,* Wendt J. held obiter that the onus probandi was
on th: p’iosepution_. In Rankaemy v, Bande * Middleton J. declined
to folluw this authority, and rule/ that the burden of proof was
on th; accused, and Lascelles C.J. came independently to the same
conclusion in Rez v. Naidappu *

After carefui -sunsideration, I am of opinion that the two later
decisions just referred to are correct. No great assistance is to be

derived from the English authorities on the point, inasmuch as in

the corresponding section in the English statute ¢ the Legislature
has made & corrupt receipt of the gratification an element in the
definition of the offsnce; although in that statute, as in section
212 of the Pensl Code, the olause which we have here to construe
is introduced into the enactment by the word ‘‘ unless, ' snd, as
my brother De Sampayo has shown, the requirement that the
reoceipt should be corrupt does mot involve the inclusion of disproof
of the negetive clause among the facta probanda by the prosecution.
Scetion 212 of the Penal Code is, however, jdentical in ifs terms
with section 215 of the Indien Penal Code. I have been unsble to
find any direst Indian suthority upon the point. But both Gour#®
and Ratanlsl ® seem to regard the fact that the accused has not
used sli the means in his power with a view fc bringing the offender
to justice as one of the circumstances that have to be established
by the prosecution. The sirusture of section 212 of the Penal Code
ghows, in my opinion, that the clause, ** unless he uses all means in
his power to cause the offender to be apprehended and convioted of
the offencs, "’ ia in the neture of an exception. It is introduced, as
1 have aiready indiceted, by the word ‘* unless.”’ It is not embodied
in .the portion of the section in which the offence itself is defined,
but is stated as a condition on whichk punishment for that offence
may be avoided. Under gection 105 of the Evidence Ordinance the
burden of bringing hie ease within ¢the exueption is, therefors, upon
the sccused. Morecover, the case is, I think, aleo governed by
section 106 of the Evidence Ordinsnce: ‘‘ When any foot is especially

1 8. C. Mins., August 10, 2863, 484 & 85 Vict., ¢. 96, s. 101.
* (1008) 5 Tam. 157. s Vol I., 859.
3(j906) 1 4. C. R. & : 8 Low of Crimes, 291,
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. 19165 gnbhm the knowledge of any person, the burden of proving -thab

Woon fact is vpon him.”’ The accused ir a prosacuhxon under seotion” 212
Rexrow C.7. of* the Penal Code s the only person who is in a position adequately
Tho Kis ggﬂg v. to “supply the proof which the section requires. It was on this

Rirénerie ® ground that Sir” Alfred Lascelles based his judgment in Rez v.
Noidappu.* It appears to me that the intention of the Legislature in
section 212 ‘of the Pensl Code was to meke the recsipt of a gratifi-
ciation for the purpose of securing the recovery of stolén property
illegal and Punishable, unless the person who received the gratifi-
cation could show that he had acted in good faith. <There is, in
rhy opinion, nothing hsrsh or unreasonsble in an enactment of this
character. The transactions with which it deals are dangerous and
suspicious, and there can be no dlﬂieulty in the establishment of
innocence where it in faot exists.

It remains only for me to say a word as to the facts in the present
case. - Although there is no direct evidence that the bull in question
was stolen, both sides acted throughout on the assumption - that
such was the case. There js affirmative poof that the acoused did
not supply ‘the complainent with the names of the thieves, and his-
story that the bull had been re-stolen from the thieves themselves,
coupled with his desire that the -headman should not be.informed
of the receipt of the gratification, throws a very unsatisfactory light
on his conduct. He certainly did not furnish the Court with, any
proof that he had used ‘‘-all ‘the means in his power to cause the
offenders to. be apprehended and convicted of the offence..”’ The
appeal must be dismissed. .

De Sampavo J.—

, The indictment charged the accused, under section 212 of the
Pensl Code, with having taken a gratification on account of helping
one Patkmge Podi Singho to recover a stolen bull. Thab section
enacts: ‘‘ Whoever takes or agrees or gonsents to take any gratifi-
cation under pretence or on account of helping- any person to
recover any movable property of which he shall have been deprived
by any offence punishable under this Code, ghall, unless he ugez all
means in his power to-cause the offender to be apprehended and
convicted of the offence, be punished " with imprisonment .of- @ither
description for a term which may extend to two years, or with fire,
or with both.”’

- The question reserved for consldemtlon by & Bench of two Judges
is whether under a charge under the above section the pto%cuhon
must prove that the accused had not uséd all the' means in his
power to cause the offender to be apprehended and convicted, or
whether the burden is on the scoused of;proving that he had.® Theé
answer to this question depends, in the first plece, upon a further
question, namely, whether the clause beginning with *‘ unless ™ in

‘1 (1906) 1 A. C. R. 48.
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the ebove section of the %ode is part of the definition of the offence, i

or whefher it constitutes an exoeption. . For the principle no dsubt P= Buruo
is tha$ where any matter is part of the direct description of °the

offence, it should not only be alleged in the’ charge, but must be TK’”,KW %,
-gupported at least by prime facie evidends, whilesit is for the acousgd E
to bring himself within an exception. It seems to me °that the
mam purpose .of the entire legislation on the subjecteis to suppress
all trafficking in crime, and therefore the above section in the firsf
instance penalizes the mere faot of a grahﬁcatmn being taken to
Tecover any property the subject of the crime, but at the same time
exempts from its operation any person who shows his good faith by
doing his best to carry out his undertaking. Having regard both -
to the form of the enactment snd its object, I think that th&
qualifying clause under conmsideration states an exception which,
if established, will negative the commission of the offence in »
partiouler case. This being 8o, the provision of ssotion 105 of the
Evidence Ordinance, No. 14 of 1895, which only reproduces the
general rule of law on this point, applies, and throws the burden of
proof on the acoused. This construction of section 212 of the
Penal Code is supported by the decisions on analogous provisions
in ofher local Ordinances. For instance, section 26 of the old Ordi-
nance, No. 10 of 1844, made it an offence for any person to sell
arrack by retail ‘‘ without having obtained a license ..... rereees , or
unless he be acting for and by suthority of '’ a licensed retail
dealer; and in Tikiri Appuhamy v. Pedro de Silva® it was held
that V;hﬂe the absence of a license was part of the definidon of -
the offence, and must be estsblished by the prosecution by some
evidence, however slight, the alternative provision contained in
the clause prefaced by the word ‘‘ unless ’* created an exception,
the proof of which lay on the accused. Section 212 of our Penal
Code, as well as the corresponding section 215 of the Indian Penal
Code, is taken, with some slterations, which are not materisl to the
present question, from the English Statute, 24 & 25 Viot., ¢. 98,
section 101, which itself is adopted from 4 Geo. I., c. 11, section 4,
and I may note that Archbold’s Criminal Pleadings (ed. XIX,
p. 897), while the form of the indictment there given contains’ the
negative matter, states the necessary evidence fo be (1) that the
goods were stolen, and (2) that the acoused received the money
upon the pretence or sccount stated in fhe indictment, and no
mention is madd of the necessify to prove the negative matter.

I also think that the burden of proof is on the accused for another
reason. Under the English common law it is a metter of some
controversy as to the extent of the rule that, if a negative averment
is made by one party which is peouliatly within the lmowledge of
the ‘other, the party who asseris the affirmativé must prove it, and
not hg who asserts the negative. Rex v. Turner® and Elkin v.

1 (1879) 4+ 8. C. C. 1%6. 25M. & W. 208
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19“- «Janson ' may be cited ss illustrative of the opposite viewp. But
DE Saupavo seclion 108 of our Evidence Ordinange, No. 14 of 185, puts the
J. matter definitely as follows: '* When any’ fact is espemally within
The King v. ‘the Bnowledge of any person, the burden of proving the fact is
Ririnera  ypon hirg.”” The illustration (b) of that section, with regard to &
charge of tavelling on @ railway without a hokeﬁ more than
justifies our h8lding that, in a case under section 213 of the Penal
Code, the burden of proving that the accused had used all the means
in his power tb cause the offender to be apprehended and convieted
of the offence is on the accused himself, and that it is not,incumbent

on the prosesutor in the first instance to prove the contrary.
o Accordingly I agree that Ranhamy v, Banda® and Rez v. Naidappu *

lay down the correct ruling on this point.

Appeal dismissed..
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