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[Court of Criminal A ppea l ]

1970 Present:  S iva  S u p ram an iam , J. (P resid en t), S a m e ra w ick ra m e , J .,
a n d  T en n ek oon , J .

P E R I Y A M B A L A M  el at., A p p e lla n ts , and T H E  Q U E E N , R e s p o n d e n t  

C . C . A . 1 1 1 -1 1 5 /6 9 ,  w i t h  A p p l i c a t i o n s  1 5 5 -1 5 9

. S. 0 . 172/OS— 31. G. Kandy, 5S275

Trial before Supreme Court— Deposition of a witness before Magistrate—Its invalidity 
as substantive evidence— Summing-up— Aspects of the evidence discrediting 
the case for  the prosecution— Duly of Judge to direct Jury’s allenl-.on to them—  
Allocutus— Its evidential value— Criminal Procedure Code, s. 305.

W h e r e ,  a t  a  t r i a l  b e f o r e  t h o  S u p r e m o  C o u r t ,  t h e  o v i d e n c e  g i v e n  D y  o  w i t n e s s  
i s  i n c o n s i s t e n t  w i t h  h i s  d e p o s i t i o n  b e f o r e  t h e  M a g i s t r a t e ,  i t  w o u l d  b o  a  n o n -  
d i r e c t i o n  a m o u n t i n g  t o  a  m i s d i r e c t i o n  i n  l a w  i f  t h o  t r i a l  J u d g e  f a i l s  t o  d i r e c t  
t h o  J u r y  t h a t  t h e y  s h o u l d  n o t  t r e a t  a s  s u b s t a n t i v o  o r  c o r r o b o r a t i v o  e v i d e n c o  
t h e  d e p o s i t i o n  m o d o  b y  t h e  w i t n e s s  b e f o r e  t h e  M a g i s t r a t e .

I t  i s  t h e  d u t y  o f  t h e  t r i a l  J u d g e ,  i n  t h e  c o u r s e  o f  h i s  s u m m i n g - u p ,  t o  d r a w  t h o  
a t t e n t i o n  o f  t h o  J u r y  s p e c i f i c a l l y  t o  i m p o r t a n t  a s p e c t s  o f  t h e  e v i d e n c o  w h i c h  
t e n d  t o  d i s c r e d i t  t h o  c a s e  p r e s e n t e d  b y  t h o  p r o s e c u t i o n .

A n  a d m i s s i o n  m a d e  b y  o n  a c c u s e d  p e r s o n  i n  a n s w e r  t o  t h e  a l l o c u t u s  u n d e r  
s e c t i o n  3 0 5  o f  t h e  C r i m i n a l  P r o c e d u r e  C o d e  i s  p a r t  o f  t h e  e v i d e n c e  i n  t h e  c a s e ,  
a n d  t h e  C o u r t  o f  C r i m i n a l  A p p e a l  c a n n o t  i g n o r e  t h o  e f f e c t  o f  s u c h  a d m i s s i o n .

A p p e a l s  a g a in s t  f iv e  c o n v ic t io n s  a t a  tr ia l b e fo r e  th e  S u p re m e  C ou rt.

Colvin R . de Silva, w ith  I .  S. de Silva, G. Sandrasagara a n d  (assign ed )
G. Ganesh, f o r  th e  a ccu se d -a p p e lla n ts .

Ian Wikrainanayake, C row n  C ou n sel, w ith  Sunil de Silva, C row n  
C ou n se l, f o r  th e  C row n .

Cur. adv. vult.

M a rch  2, 1970. SrvA  Suprajianiam, J .—

T h e  a p p e lla n ts  w e re  c o n v ic t e d  o f  th e  o ffe n ce  o f  m u r d e r  b y  an  u n a n im ou s  
v e r d ic t  o f  th e  ju r y  a n d  w ere  sen ten ced  to  d e a th .

T h e  fa c ts , a s  d is c lo s e d  in  th e  ev id e n ce , w e re  b r ie f ly  a s  fo llo w s  :—  T h e  
d e ce a se d  as  w e ll as th e  a p p e lla n ts  w ere  la b o u re rs  o n  L o o lk a n d u r a  G ro u p , 
D e lto ta . O r ig in a lly  a ll th e  la b ou rers  on  th e  sa id  e s ta te  w e re  m em b ers  
o f  th e  C e y lo n  W o r k e r s ’ C on gress b u t  so m e tim e  p r io r  t o  th e  in c id e n t  in  
q u estion  th e  a p p e lla n ts  a n d  so m e  o th ers  h a d  b r o k e n  a w a y  a n d  jo in e d  
a  r iv a l la b o u r  u n io n . T h e re  h a d  been  so m e  d is a g re e m e n t  in  re g a rd  to  
th e  m a n a g e m e n t  o f  a  te m p le  as w ell a n d  it  w a s a r r a n g e d  th a t  b o t h  p a rties  
sh o u ld  m a n a g e  i t  d u r in g  a lte rn a te  p er iod s . O n  1 s t  A p r i l  1968 a  m eetin g  
o f  th e  te m p le  C o m m itte e  o f  th e  C .W .C . g r o u p  t o  w h ich  th e  d eceased
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b e lo n g e d  w as f ix e d  f o r  6 .3 0  p .m .  T h e  d ecea sed  w a s  th e  d e p u t y  T h a la iv a r  
o n  th e  esta te  o f  th e  C .W .O . g ro u p  a n d  w a s  o n  h is  w a y  t o  th e  
m eetin g  o f  th e  C o m m it te e  w h e n  h e cam o b y  h is  d e a th  a t  th o  h a n d s  o f  
h is  assailants.

In  reg a rd  to  th e  id e n t i t y  o f  th e  assailants, th e  p r o s e c u t io n  re lied  
p r in cip a lly  o n  th e  e v id e n c e  o f  tw o  w itnesses— S iv a p a c k ia m , a  g ir l  th en  
a b o u t  17 o r  18 y e a r s  o f  a g e , a n d  S u b ra m an ia m , a n o th e r  la b o u re r . 
S iva p a ck ia m  a n d  h e r  p a r e n t s  as w e ll as S u b ra m a n ia m  w e r e  m e m b e r s  o f  
th e  C .W .C . g ro u p . A c c o r d in g  t o  S iv a p a ck ia m , w h e n  sh e  w a s  o n  her 
w a y  to  a  w a te r  s p o u t  a t  a b o u t  6  o r  6 .3 0  p .m . sh e  sa w  th e  1 s t  a p p e lla n t  
stan d in g  on  a r o c k  o n  a  s id e  o f  th e  esta to  roa d . W h e n  sh e  w a s  a t  th e 
w ater sp o u t sh e  h e a r d  t h e  s o u n d  o f  som eon e  w h is t lin g  w ith  h is  m o u th  
fro m  th e  d ir e c t io n  w h e r e  t h e  1 s t  a p p e lla n t w as. I m m e d ia t e ly  th e re a fte r  
she saw  th e  d e c e a s e d  m a n  c o m in g  a lon g  th e  ro a d . T h e  1 s t a p p e lla n t 
th en  w e n t in  th e  d ir e c t io n  o f  th e  lin e  r o o m  o c cu p ie d  b y  th e  4 th  a n d  5 th  
ap pellan ts. T h e n  t h e  2 n d , 3 r d , 4 th  an d  5 th  a p p e lla n ts  c a m e  o n  th e  
scene. T h e  3 rd , 4 t h  a n d  5 t h  a p p e lla n ts  h e ld  th e  d e c e a s e d  a n d  th e  3rd 
ap p e lla n t assa u lted  h im . T h e n  th e  2n d  a p p e lla n t a s s a u lte d  h im  w ith  
a n  iron ro d  on  th e  t o p  o f  th e  h e a d . A t  th e  sam e t im e  th e  1 s t a p p e lla n t 
assau lted  h im  w ith  a n  a x e  f r o m  beh in d  a n d  th a t  b lo w  t o o  a l ig h te d  on  
th e  crow n  o f  th e  h e a d . A t  th a t  stage she ran  a w a y  from the scene. 
I t  was p r o v e d , h o w e v e r ,  t h a t  w h e n  sh e g a v e  e v id e n ce  b e fo r e  th e  m a g is tra te  
a t  the scen e  th e  n e x t  d a y  sh e  h a d  s ta te d  : “  A ll  I  sa w  is  th e  1 s t, 3 r d  a n d  
4 th  accu sed  h o ld in g  M u t t ia h  a n d  th e  2n d  a ccu se d  P e r u m a l h i t  h im  on  
th e  h ead  w ith  a n  iron r o d  ” . S h e  m a d e  n o  m e n tio n  o f  th e  1 s t  a p p e lla n t 
h av ing  assa u lted  w ith  a n  a x e  o r  o f  th o 3rd  a p p e lla n t h a v in g  assa u lted  
w ith  a  c lu b . T h e  le a r n e d  tr ia l ju d g e  in d ica ted  v e r y  c le a r ly  to  th e  ju r y  
h is  ow n  v ie w  th a t  th is  w itn e s s ’ s te s tim o n y  in re g a rd  t o  th e  a ssa u lt  on  
th e  d eceased  w as u n w o r t h y  o f  c re d it .

E x ce p t io n  w a s h o w e v e r  ta k e n  b y  th e  cou n se l fo r  th e  a p p e lla n ts  to  
th e  fo llow in g  p a ssa g e  in  t h e  le a rn e d  ju d g e ’s ch a rg e  w ith  r e fe re n ce  t o  th o 
qu estion  o f  th e  a ssa u lt  :—

“ Y o u  m a y  b e  a b le  t o  lo o k  a t  it th is w a y , th a t  sh e  s p o k e  th e  tru th  
up to  a p o in t , th a t  w h a t  sh e  sa id  to  th e  m a g istra te  is  a ll th a t  sh e  saw  
and th a t s u b s e q u e n t ly  sh e  h a s in  som e w a y  b een  in f lu e n c e d  t o  a d d  to  
the s to ry  p e rh a p s  o n  k n o w in g  th a t  th ere w ere o th e r  in ju r ie s  o n  M u ttia h , 
perhaps becau se  o f  ta lk s  o n  th e  estate . Y o u  m a y  b e  a b le  t o  sa y  
th at a lth ou g h  th is  p a r t  o f  h er  e v id en ce  is u n tru e , n e v e r th e le s s  w e  d o  
be lieve b e y o n d  a n y  d o u b t  o n e  p a rt  o f  it , n a m ely , t h a t  w h ile  th ree  o r  
fou r person s w e re  h o ld in g  M u ttia h , p re v e n tin g  h im  fr o m  m o v in g , 
then  a t  th a t  s ta g e , a s sh e  h as sa id  to  th e m a g is tr a te , th e  se co n d  
accused  h it  M u tt ia h  o n  th e  h ea d  w ith  an  iron  b a r o r  s o m e th in g  o f  

th a t k in d . ”

T h e  com p la in t o f  a p p e l la n t ’s cou n se l w as th a t  th e  le a rn e d  tr ia l ju d g e  
failed  to  g iv e  a  c le a r  d ir e c t io n  to  the ju r y  a t  a n y  s ta g e  o f  h is  ch a rg e  
th a t  the e v id e n ce  g iv e n  b y  a  w itn ess  be fore  the m a g is tr a te  s h o u ld  n o t  b e
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a c t e d  u p o n  as su b s ta n tiv e  e v id e n c e  a t  th e  tr ia l an d  in  th e  a b s e n c e  o f  
s u c h  a  d ire c t io n , th e  la tte r  p a r t  o f  t h e  a fo re sa id  passage w o u ld  h a v e  
g iv e n  th e  im p ression  to  th e  ju r y  t h a t  t h e y  c o u ld  a c t  o n  su ch  e v id e n c e .

A c c o r d in g  to  S u b ra m a n ia m , w h e n  h e  w a s  re tu rn in g  fro m  b is  v e g e t a b le  
e n c lo s u r e  th a t  ev en in g , h e sa w  t h e  f iv e  a p p e lla n ts  g e ttin g  o u t  o f  th e  lin e  
r o o m  o f  th e  4 th  ap p e lla n t. W h e n  h e  p a s s e d  th em  he saw  th em  h a v in g  
w e a p o n s  in  th e ir  h an d s. H e  d id  n o t  h o w e v e r  sp e c ify  w h a t th e  w e a p o n s  
w e re . H e  h a d  earlier seen  th e  d e c e a s e d  o n  th e  road . A fte r  h e  r e a c h e d  
h is  lin e  ro o m  h e  h e a rd  a  c r y  “  T h e y  a re  c u tt in g  a n d  k ill in g  M u t t ia h  
T h a la iv a r  ”  a n d  h e ran  b a ck  a n d  s a w  th e  f iv e  ap pellan ts a ssa u lt in g  t h e  
d e c e a s e d  w h o  w as Ij-ing fa llen  o n  th e  g r o u n d . H e  d id  n o t  see  th e  w e a p o n s  
a t  th e  t im e  o f  th e  assau lt. H e  a lso  s t a t e d  th a t  h e  co u ld  n o t  sp e a k  t o  a n y  
p a r t ic u la r  a c t  d o n e  b y  a n y  o f  th e  a p p e lla n ts .

I t  w a s  p r o v e d , h o w e v e r , t h a t  th is  w itn e ss  g a v e  a d iffe re n t v e r s io n  t o  
th e  m a g is tra te  -when h e  te s t ifie d  a t  t h e  scen e . H is  e v id e n ce  th e re  w a s  
a s  f o l l o w s :—

“  A t  a b o u t  th e  sa m e  t im e  I  sawr th e  d e c e a s e d  com in g  from  th e  o p p o s i t e  
d ir e c t io n  fo llo w e d  b y  th e  1 s t a c c u s e d  P era m b a la m . I  d id  n o t  s e e  a n y  
w e a p o n s  in  th e  h a n d s  o f  th e  fir s t  a c cu s e d  o r  w ith  th e  o th e rs . A t  
o n c e  I  h ea rd  th e  cries  o f  th e  la s t  w itn ess  SivajD ackiam . S h e  w a s  
sh o u t in g  sa y in g  “  A im a ie  a la ru m  a d ik a ra n g a la i ” . I  th en  tu r n e d  a n d  
r u s h e d  b a c k  a n d  I  saw  th e  fir s t  a c c u s e d  cu tt in g  th e d e ce a se d  w it h  a n  
a x e . I  saw  th e  2 n d  a ccu s e d  a s s a u lt in g  w ith  th e  crow b a r  a n d  th e  o t h e r  
th r e e  a ccu se d  a ssa u lted  th e  d e c e a s e d  w ith  c lu b s

W it h  re fe re n ce  t o  th e  e v id e n ce  o f  th is  w itn ess , th e lea rn ed  tr ia l ju d g e  
s t a t e d  :—

“  W it h  re g a rd  to  h im  a lso  th e  D e fe n c e  has relied  o n  h is  o r ig in a l  
v e rs io n . T o  th e  m a g istra te  h e  sa id  t h a t  h e  d id  n o t  see w e a p o n s  w h e n  
h e  sa w  th ese  fiv e  m en , b u t  th a t  h e  sa w  so m e  w eap on s b e in g  u se d  w h e n  
th e  assa u lt t o o k  p la ce . A s k  y o u r s e lv e s  w h eth er  th at is a seriou s c o n t r a 
d ic t io n ,  o r  w h eth er  a fte r  18 m o n th s  it  is  p u re ly  a m ista k e  a n d  t h a t  
w h e n  h e  sa ys  to d a y  th a t  h e  sa w  w e a p o n s  o n  th e  first o c ca s io n  h e  w a s  
r e a lly  assu m ing  th a t  b e ca u se  h e  s a w  th e m  assau ltin g  th e y  m u s t  h a v e  
h a d  w e a p o n s  earlier. ”

L e a r n e d  cou n se l fo r  th e  a p p e lla n t  c o m p la in e d  th a t  in  r e s p e c t  o f  th e  
te s t im o n y  o f  th is  w itn ess t o o ,  in  th e  a b se n ce  o f  a sp ecific  d ir e c t io n  
t h a t  th e  e v id e n ce  g iv e n  b e fo re  th e  m a g is tr a te  sh ou ld  n o t  b e  a c t e d  u p o n  
as s u b s ta n t iv e  e v id e n ce  th e  ju r y  m a y  h a v e  re lied  u p on  th e  p a s s a g e  
q u o t e d  a b o v e  as su b s ta n tiv e  e v id e n c e  w h ich  co rro b o ra te d  th e  e v id e n c e  
o f  S iv a p a ck ia m  th a t th e  1st a p p e lla n t  c u t  th e  d ecea sed  w ith  an  a x e  a n d  
th e  2 n d  a p p e lla n t assa u lted  h im  o n  th e  h e a d  w ith  an iron  r o d .

T h e  fa ilu re  o f  th e lea rn ed  tria l ju d g e  t o  d ir e c t  th e  ju r y  th a t  th e y  s h o u ld  
n o t  tr e a t  as su b s ta n tiv e  e v id e n c e  th e  d e p o s it io n  o f  a n y  w itn ess  b e fo r e  
th e  m a g istra te  w as, in  o u r  o p in io n , a  n o n -d ire c t io n  w hich  a m o u n te d  t o  
a  m isd ire c t io n  in law . In  c o n s e q u e n c e  o f  tliis  n on -d irec tion  th e  ju r y  m a y
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w ell h a v e  d e c id e d  t o  a c c e p t  a n d  to  a c t  o n  th e  e v id e n c e  o f  S iv a p a c k ia m  
on  th e  fo o t in g  th a t  h e r  e v id e n c e  fo u n d  c o r r o b o r a t io n  in  th e  e v id e n c e  
g iv e n  b y  S u b ra m a n ia m  b e fo r e  th e  m a g istra te  s h o r t ly  a fte r  th e  in c id e n t . 
I f  th e y  d id  so , t h e y  w o u ld  n o t  h a v e  g iv e n  d u e  w e ig h t  t o  th e  le a rn e d  ju d g e 's  
s tro n g  cr it ic ism  o f  S iv a p a c k ia m ’s ev id e n ce . T h e  a c c e p ta n c e  o f  S iv a 
p a ck ia m ’s e v id e n c e  w o u ld  a lso  h a v e  p r o b a b ly  re su lte d  in  th e  ju r y  tre a t in g  
as im m a te r ia l th e  d iffe r e n c e s  in  th e  v e rs io n s  o f  th e  in c id e n t  in  
S u b ra m a n ia m ’ s t e s t im o n y  b e fo r e  th e  m a g istra te  a n d  a t  th e  tr ia l.

L e a rn e d  co u n se l f o r  t h e  a p p e lla n t  a lso  u rg e d  th a t  th e  a t t e n t io n  o f  th e 
ju r y  sh o u ld  h a v e  b e e n  p o in t e d ly  d raw n  to  th e  fo l lo w in g  m a tte rs , w h ich , h e  
su b m itte d , w o u ld  h a v e  c a s t  g r a v e  d o u b ts  on  th e  tr u th  o f  th e  ca se  p r e s e n te d  
b y  th e  p ro se cu t io n .

A c c o r d in g  to  th e  m e d ic a l  e v id e n ce , th e  d e ce a se d  h a d  o n ly  t w o  e x te r n a  
in ju r ies , n a m e ly , a  lo n g itu d in a l  in cised  w o u n d  o n  th e  v e r t e x  o f  th e  s c a lp  
a n d  a  v e rt ica l in c is e d  w o u n d  o n  th e  le f t  s id e  o f  th e  n e ck . T h e  d o c t o r  
s ta te d  th a t  b o t h  in ju r ie s  c o u ld  h a v e  been  in f lic te d  w ith  a  h e a v y  sh a rp  
cu ttin g  w e a p o n  lik e  th e  a x e  h e a d  P 6 . T h e  d e c e a s e d  d id  n o t  h a v e  a 
sing le  in ju ry  c o n s is te n t  w ith  a n  assa u lt w ith  a c ro w b a r  o r  a n  ir o n  r o d  o r  
w ith  a  c lu b . T h e  m e d ic a l  e v id e n ce , th e re fo re , n e g a t iv e d  th e  te s t im o n y  
o f  S iv a p a ck ia m  t h a t  sh e  sa w  th e  3rd  a p p e lla n t a ssa u ltin g  th e  d e ce a s e d  
w ith  a  c lu b  a n d  th e  2 n d  a p p e lla n t  w ith  an  iron  r o d . I t  a lso  n e g a t iv e d  th e  
te s t im o n y  o f  S u b ra m a n ia m  th a t  h e  saw  all f iv e  a p p e lla n ts  a s sa u lt in g  th e  
d ecea sed  m a n  w ith  w e a p o n s  w h ich  h e  c o u ld  n o t  id e n t i fy .  T h e re  w as , 
h o w e v e r , n o  r e fe re n ce  t o  th is  a s p e c t  o f  th e  m e d ic a l e v id e n c e  in  th e  
lea rn ed  tr ia l ju d g e ’ s s u m m in g  u p .

A c c o r d in g  to  S u b ra m a n ia m , w h en  he w e n t to  th e  s p o t  a ft e r  th e  d e ce a s e d  
m a n  h a d  b een  k il le d  a n d  th e  a p p e lla n ts  h a d  ru n  a w a y  th e r e fr o m , h e  d id  
n o t  see a n y  w e a p o n s  a t  th e  scen e  n ear th e  b o d y  o f  th e  d e c e a s e d . B u t ,  
a cco rd in g  t o  S u b -I n s p e c t o r  o f  P o lice , J fu h a ja reen , w h en  h e  a r r iv e d  a t  th e 
scene a t 10 .15 p .m . h e  fo u n d  a t  th e  s p o t  2  p ie ce s  o f  c lu b s , a n  iro n  r o d  
w ith  o n e  e n d  b e n t ,  a  p ie c e  o f  w o o d e n  b ed d in g  a n d  a  p r u n in g  k n ife . T h e re  
w as n o  b lo o d  s ta in  o n  a n y  o f  th em . I t  is a re a so n a b le  in fe re n c e  th a t  th ese  
“ w e a p o n s ”  f iv e  in  n u m b e r , h a d  b een  in tr o d u ce d  a t  th e  s c e n e  b y  so m e  
in terested  p a r t y ,  b e fo r e  th e  a rr iv a l o f  th e P o lic e . I f ,  th e r e fo r e , th ere  
■was som e  p a r t y  e n g a g e d  in fa b r ica tin g  e v id e n ce  b y  in tr o d u c in g  “  w e a p o n s  ”  
a t th e  scen e , th e  s t r o n g  p o s s ib il it y  o f  such  p a r t y  fa b r ic a t in g  o ra l te s t im o n y  
t o o  ca n n o t b e  o v e r lo o k e d . T h is  a sp ect o f  th e ca se  w a s  a lso  n o t  d e a lt  w ith  
b y  th e  lea rn ed  tr ia l ju d g e  in  h is  charge.

W h ile  th ere  is n o  d u t y  c a s t  on  a  tria l ju d g e  to  r e fe r  t o  e v e r y  d e ta il in  
th e  e v id e n ce  in  th e  c o u r s e  o f  h is  su m m in g -u p , i t  is e ssen tia l th a t  th e  a t t e n 
t io n  o f  th e  ju r y  s h o u ld  b e  sp e c ifica lly  d ra w n  to  im p o r t a n t  a s p e c ts  o f  th e  
e v id en ce  w h ich  te n d  to  d is c r e d it  th e case  p re se n te d  b y  th e  p r o s e c u t io n .
In  th e  in sta n t ca se , a  sp e c if ic  re feren ce  to  th e  m a tte rs  r e fe r r e d  to  a b o v e  
m a y  w ell h a v e  r e s u lte d  in  th e  ju r y  en terta in in g  g r a v e  d o u b t s  as t o  th e  
tru th  o f  th e  te s t im o n y  o f  b o t h  S iv a p a ck ia m  a n d  S u b ra m a n ia m . H a v in g  
rega rd  to  th e  fo r e g o in g  m a tte rs  w e  are o f  o p in io n  th a t  u p o n  th e  m a te r ia l
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a v a ila b le  th e  v e r d ic t  o f  th e  ju r y  w as u n re a so n a b le  a n d  th e  c o n v ic t io n s  o f  
a ll th e  a p p e lla n ts  o n  a  ch a rg e  o f  m u rd er o n  th e  b a s is  o f  th e ir  h a v in g  
a c te d  in  c o n c e r t  in  fu rth e ra n ce  o f  a  c o m m o n  m u r d e ro u s  in te n t io n  
c a n n o t  s ta n d .

T h e  ca se  o f  th e  1 s t  a p p e lla n t , h o w e v e r , s ta n d s  o n  a  d iffe r e n t  fo o t in g  
fr o m  th a t  o f  th e  re s t . T h e  e v id e n ce  o f  S iv a p a c k ia m  w a s  t h a t  th e  w h o le  
in c id e n t  c o m m e n c e d  w ith  a w h istlin g  sou n d  b e in g  h e a r d  from the d ir e c t io n  
w h ere  th e  1 s t  a p p e lla n t  w as . T h ere  w as n o  o n e  e lse  p r e s e n t  n ea r  h im  a t  
th a t  t im e  a n d  i t  is  a  re a so n a b le  in feren ce , th e r e fo re , th a t  i t  w as h e  w h o  
w h is tle d . T h a t  p a r t  o f  th e  e v id e n ce  o f  S iv a p a ck ia m  w a s  n o t  c o n tra d ic te d  
b y  a n y  e v id e n c e  p r e v io u s ly  g iv e n  b y  h er b e fo re  th e  m a g is tra te  a n d  i t  is 
a p p a r e n t  fr o m  th e  v e r d ic t  o f  th e  ju r y  th a t  th e y  a c c e p t e d  it . A ft e r  
w h is t lin g , th e  1 s t  a p p e lla n t  w e n t in th e  d ire c t io n  o f  th e  line r o o m  o c c u p ie d  
b y  th e  4 t h  a p p e lla n t . A c c o r d in g  to  S iv a p a ck ia m , h e  re a p p e a re d  on  th e  
scen e  w ith  a n  a x e  a n d  a ssa u lted  th e  d ecea sed  w ith  a n  a x e . A c c o r d in g  
to  th e  m e d ic a l e v id e n c e , b o th  th e  in ju ries  w h ich  -were fo u n d  o n  th e  
deceased , c o u ld  h a v e  b e e n  in flic ted  w ith  an  a x e  lik e  P 6 . S iv a p a c k ia m ’ s 
e v id e n ce  th a t  t h e  1 s t a p p e lla n t  assau lted  th e  d e c e a s e d  w ith  an  a x e  w a s , 
o f  c o u rse , c o n t r a d ic te d  b y  h er  ow n  e v id en ce  b e fo r e  th e  m a g is tra te . B u t  
th e  1st a p p e lla n t , in  a n sw e r  to  th e a llo c u tu s  a t  th e  c o n c lu s io n  o f  th e  tr ia l 
s ta te d  a s  fo l lo w s  : “  I  s ta te  th a t  I  c o m m itte d  c u lp a b le  h o m ic id e  n o t  
a m o u n tin g  to  m u r d e r  ” . W h a te v e r  m a y  b e  th e  h is t o r y  o f  th e  o r ig in  o f  
th e  a llo cu tu s  a t  c r im in a l tr ia ls , w e are  sa tis fied  in  th is  c a se  th a t  th e  
s ta te m e n t  o f  th e  1 s t  a p p e lla n t  w as an  u n e q u iv o c a l a n d  u n q u a lified  
a d m iss io n  t o  th e  C o u r t  th a t  th e  in ju ries o n  th e  d e c e a s e d  w h ich  resu lted  
in  h is  d e a th  w e re  in f lic te d  b y  h im . I t  w as s u b m itt e d  b y  le a rn e d  cou n se l 
fo r  th e  a p p e lla n ts  th a t  th e  s ta te m e n t m a d e  b y  th e  1 s t  a p p e lla n t  is  n o t  
p a r t  o f  th e  e v id e n c e  in  th e  ca se  a n d  th is  C o u rt  w ill  n o t  th e re fo re  b e  
ju s t if ie d  in  a c t in g  u p o n  it . W e  are  u n a b le  to  ag ree .

In  th e  ca se  o f  Martin Appu v. The K ing1 (5 2 N .L .R .  119) it  w a s h e ld  th a t  
th e  C o u r t  o f  C rim in a l A p p e a l m a y  ta k e  in to  c o n s id e r a t io n  sta te m e n ts  
m a d e  b y  th e  a p p e lla n t  in  h is  n o t ic e  o f  a p p ea l a lth o u g h  su ch  s ta te m e n ts  
re fer  t o  m a tte r s  o u ts id e  th e  e v id e n ce  g iv en  a t  th e  tr ia l. I n  con s id er in g  
th e  1 s t a p p e lla n t ’ s a p p e a l, th e re fo re , th is  C o u rt  c a n n o t  ig n o r e  th e  e f fe c t  
o f  th e  a fo r e s a id  a d m iss io n . H a v in g  rega rd  to  a ll th e  c ircu m sta n ce s , 
h o w e v e r , v .e  a r e  o f  o p in io n  th a t  th e c o n v ic t io n  o f  m u r d e r  o f  th e  1 s t 
a p p e lla n t  s h o u ld  b e  s e t  as id e  a n d  a c o n v ic t io n  o f  c u lp a b le  h o m ic id e  n o t  
a m o u n tin g  to  m u r d e r  b e  s u b s titu te d  fo r  i t  a n d  w e  a c c o r d in g ly  d o  so .

For the re a so n s  a lre a d y  se t o u t  w e a llo w  th e  a p p e a l  a n d  qu ash  th e  
c o n v ic t io n s  o f  th e  2 n d , 3 r d , 4 th  a n d  6 th  a p p e lla n ts  a n d  a c q u it  th e m . W e  
se n te n ce  th e  1 s t a p p e lla n t  t o  15 y e a rs ’ r ig orou s  im p r iso n m e n t .

Verdict altered in regard to 1st appellant.

Appeals o f 2nd, 3rd, 4th and 5th appellants alloiced.

> (1950) 52 N. L. B. 119.


