
526 ROSE C.J.—Christie v. Mohamed Bhai

1951 P re s e n t : de Silva J.
THOMAS, Petitioner, and  WANIGASELKERA, Respondent

8 . C . 932— A p p e a l u n d e r  L o c a l  A u th o r it ie s  E le c t io n s  O rd inance

Local Authorities Elections Ordinance, No. 63 of 1946—Sections 1 and 21__Decision
of Elections Officer—Need not state reasons—Meaning' of “  residence
T h e L o ca l A u th orities E lec tio n s  O rdinance does not require th e  E lection s  

Officer to  g iv e  reasons for  h is  d ecision  o n  a n y  c la im  or objection  relatin g  to  the  
electoral l is t s  o f  th e  w ard s o f a n y  area.

T h e " resid ence ”  contem plated  in  S ection  7 (1) o f  th e  O rdinance can  be 
eith er  actu a l or constructive.
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A p p piAT. from a decision of the Elections Officer under the Local 
Authorities Elections Ordinance.

H .  V . P e re ra , K .G . ,  with N .  E .  W eerasooria , K .G . ,  and H .  W . Ja y e - 

w ardene, for the petitioner.
S. N adesa n , with C . M a n o h a ra , for the respondent.

Gut. adv. vult.
May U, 1951. d e  S i l v a  J .—

This is an appeal from the decision of the Elections Officer, on an objec
tion taken by the appellant to the inclusion of the respondent’s name in 
the electoral list for the Urban Council of Talawakele, Lindula.

An objection is taken to the appeal being entertained on the ground that 
no appeal lies inasmuch as only questions of fact are involved and not 
questions of law, in the decisions of the Elections Officer. The appeal 
is preferred under the provisions of section 21 of Ordinance No. 53 of 
1946 (Local Authorities Elections). Section 21 (1) is as follows: —
“ If any claimant or objector or person in regard to whom an objection 
has been made is dissatisfied with the decision of any Elections Officer on 
any claim or objection, relating to the electoral lists of the wards 
of any electoral area, he may, not later than ten days from the date of 
such decision, appeal therefrom to the Supreme Court on any question 
of law involved in such decision, but not on any other grounds.”

The question that was raised and decided by the Elections Officer 
was whether or not the respondent had the requisite residential qualification 
to have his name entered in the electoral list for this Urban Council 
area.

Section 7 of the said Ordinance lays down the qualification necessary 
for a person to be included in the electoral list. Section 7 (1) (a) provides 
that a person shall be entitled to have his name entered in the list if 
such person on that date—(a) is resident within the limits of the ward 
to which the list relates and has been resident within the limits of that 
or any other ward of the area for a continuous period of at least six 
months in the period of eighteen months immediately preceding that 
date, being either. . ., &c.

The objector who is the appellant contended that the respondent 
was not resident within the area as contemplated in the said section. ' 
Sections 18, 19 and 20 prescribe the procedure to be followed 
by the Elections Officer in the disposal of claims to have a person's name 
entered in the list, and, in the disposal of objections made to the inclusion 
of such person in the list, &c. I t  is the duty of the Elections Officer to 
decide each claim or objection after such summary inquiry as he may deem 
necessary.

The Elections Officer held the summary inquiry into the objections 
made by the appellant in the presence of the objector and the respondent. 
Witnesses gave evidence besides the appellant and the respondent. 
He made his decision disallowing the objection. I t  is from that order 
that this appeal is taken.
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I t  is argued by learned Counsel for the appellant that questions of 

law are involved in this decision and that an appeal lies. He submits 
that in this matter questions of law are involved in addition to facts 
in the determination of the elements constituting residence and, as the 
Elections Officer has misdirected himself in the application of the prin
ciples applicable, an appeal lies. He further contends that the Elections 
Officer has not given his reasons for the decision he made.

Dias J. in F ra n c is  de S ilv a  v .  W ije n a th a n  1 has observed thus: —
“ The word ‘ decision ’ as used in the Ordinance has not been defined. 
Stroud points out that ‘ decision ’ is a popular and not a technical term, 
and means little more than a concluded opinion. I  would hold that the 
word, ‘.decision ’ as used in section 21 means the determination of or 
d ie  -.verdict, on the questions at issue raised at the summary inquiry 
before the Elections Officer, and which he has reached after considering 
the evidence and the arguments before him ’ ’.

j.j,jTn.pthe case under consideration the Elections Officer gave no reasons 
for- - his decision. His decision conveyed to the parties immediately 

;after the inquiry is “ I  disallow the objection ” . The Ordinance does not 
anywhere require the Elections Officer to give reasons on which his decision 

,isb$sed.
.r-j I'-.therefore, hold that the Ordinance does not require the Elections Officer 
*totgive'xeasons for his decision.
■■ The next 'question to be considered is whether an appeal lies from the 

! decision of the’ Elections Officer. I hold that an appeal lies from the 
decision inasmuch as questions of law are involved in it, namely, what 

-CbSsfetuths in- law;" residence ” .
~ Dias J i n  ' F ra n c is  de S ilv a  v . W ije n a th a n  1 has followed Soysa v . 

C ete ra  2 eind. F o rd  v . D r e w 2. The principles laid down in these two, 
cases have been approved and followed by Dias J. who has observed 
thus— The ‘ fesidence ’ contemplated in Section 7 (1) can be either 
 ̂actual-or constructive!-- In order to constitute constructive residence two- 

■‘■ "elehiefits rriust cO-exist,' viz., (a) intention to reside at a particular 
house ‘6r place,-and (b) Unfettered power or ability at one’s own will and 
pleasure,'without cbmmitting a breach of any legal obligation, to go to that 
house 6r place ahd"take up residence there at any time ” .

The' record of the "proceedings taken by the Elections Officer rhas been 
forwarded to this. Court, and I  am'of opinion that the Elections Officer 
has not'misdirected himself in the applications of the legal principles to- 
"the facts proved ih the case.

The appeal therefore, fails.';
The1 appeal is- dismissed with costs’.

A p p e a l d ism issed.
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