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D E  Z O Y S A  v. D Y S O N  e t al.

A p p l ic a t io n  f o b  a  W r it  o f  C e r t io r a r i  o n  G o v e r n m e n t  
A g e n t , K a n d y .

Writ of certiorari— Writ of mandamus—Election for ward in Urban Council—
Nomination paper of candidate rejected on ground of disqualification—
Erroneous decision of Government Agent— Urban Council Ordinance,
61 of 1939, s. 11 (3).

Where a Government Agent, after hearing a voter's objection under' 
section 11 (3) of the Urban Councils Ordinance, erroneously decided that 
the petitioner was disqualified from submitting his nomination paper in 
respect of a ward in an Urban Council area when, in fact,-he was fully 
qualified.

Held, that the petitioner, although he laboured under a substantial 
grievance, w bb  not entitled to relief by writ of certiorari or writ of 
mandamus.

The .writ of certiorari never runs to give relief from wrong decisions.. 
It is confined to decisions given or things _done judicially or quasi- 
judicially and in excess of jurisdiction.

Mandamus is not issued on the ground that a duty has been done- 
erroneously; it is issued to compel the performance of a neglected or 
disregarded public duty imposed by law.

H I S  w as an  ap p lication  for  a  w rit o f  certiorari or  a w rit o f  mandamus
against th e  G overn m en t A g en t o f  th e C entral P rov in ce . T h e  1st 

respondent w h o  is th e  G overn m en t A gen t o f  the C entral P rov in ce  gave 
n otice , by  due p u b lica tion  in  th e  G azette, th at he w ou ld  a ccep t n om in ation  
papers for the H a tto n -D ick o y a  U rban  C ou n cil on  N ovem b er 8, 1944. O n 
th e  day  fixed , on  ob je ct ion  raised by  th e 2nd respondent, a  d u ly  qualified  
voter , the n om in ation  paper o f  th e  petition er, w h o  is a  R egistrar o f  
M arriages, w as re je cted  b y  th e G overn m en t A g en t o n  the grou nd  th at h e 
h eld  a  p u b lic  o ffice  under th e C row n. P arties w ere unaw are o f  th e  fa c t  
th at o n ly  holders o f  p u b lic  •pensionable o ffices Under th e  C row n  w ere 
disqualified

N. E . W eerasooria, K .C . (w ith  h im  C. E . S. Perera  and S. P . C. Fernando) 
for  th e p etition er.— T h e  qu estion  th at arises h ere is w h eth er a  w rit o f  
certiorari lies  w here th e  prop er au th ority  undSf th e  U rban  C ou n cil*  
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O rdinance, nam ely, th e first respondent, acted  contrary to  statute. 
U nder section  8  (d) o f  th e  U rban  C ouncils O rdinance, 61 o f  1939, a  person  
sh all n ot b e  qualified to  be  a candidate for  e lection  if he h olds “  any public  
.office ”  under the Crow n. B y  O rdinance 14 o f  1940 section  8  o f  O rdi­
nance 61 o f  1939 w as am ended so that on ly  a  holder o f  a public  “  pension­
a b le  office ”  was disqualified. T he proper authority  a cted  in  ignorance 
o f  the ex istence o f  th is  am end m en t w hen  h e  disqualified the petitioner 
%vho,. as Registrar o f  M arriages, d id  n o t hold  a “  pensionable office ”  
under th e Crow n. A  w rit o f  certiorari lies to  quash an error o f this 
nature— De Costa v. A . G. A ., Colombo Perera v. Kannangara 2;  Joseph 
■v. Kannangara et al.3

T. S. Fernando, C.C. (w ith  h im  J. G. T. W eeraratne, C.C.), fo r  the first 
respondent.— T he proper authority  adm its he erred in  law  b u t he h a d  
jurisdiction  under section  1.1 (3). A ccord in g  to  that section  the decision  
o f  th e G overnm ent A gen t, the first respondent, “  shall be  final ” . The 
d ecision  cannot, therefore, be questioned -N ixon  v. A ttorney- 
General *. W h ere  the proceedings are regular on their face  and the 

■competent authority  h ad  jurisdiction  a w rit o f certiorari w ill n ot be  
granted on  the ground th at the authority  has m isconceived  a po in t of 
la w . W h ere  h e  had jurisd iction  to  decide a  m atter h e can not be  deem ed 
t o  exceed  or abuse his jurisd iction  m erely  becaus h e  incidentally  m is­
construes a statute— 9 Halsbury (Hailsham ed.) 8 8 ; R ex  v. Christian 3 
Perera v. Kannangara (supra) can be  distinguished. There the returning 
•officer accep ted  a nom in ation  paper after the appropriate tim e. H e  
•was thus exceed ing  his jurisdiction .

H . V. Perera, K .C . (w ith  h im  S. P . Wijeurickrema), for  th e  second 
resp on d en t.— A  d istin ction  is draw n betw een  existence o f jurisdiction  
.and exercise  o f  jurisd iction . Certiorari l ie s 'o n ly  w here' there is a m istake 
as to  the ex isten ce o f  jurisdiction . O nce there w as a valid  tender o f a 
-nom ination paper the proper authority  obta ined  the necessary jurisdiction  
to  exercise his quasi-jud icia l pow ers under section  11 (3). T h e  m istake 
w as com m itted  in the exercise o f  th is jurisdiction  and no certiorari lies—  
The Queen v. St. O lave’s D istrict Board  6; H . Nath R oy v. R. C. Bama  
Burma 7.

N. E . Weerasooria, K .C ., in rep ly .— Certiorari w ill lie  w here th e  deter­
m ination  o f a tribunal is w rong in  law — 9 Halsbury (Hailsham ed.) 887.

Cur. adv. vult.

J u ly  24, 1945. S oeetsz  A .C .J .—

T his application  Although it is described  as one for the w rits o f  certiorari 
a n d  mandamus, m u st, I  th ink, be  supposed  to  be  an  application  for  the 
w rit o f  certiorari o r  mandamus w hichever, i f  e ither o f  th em , is found to  be 
ap p rop ria te  to  th e  fa c ts  relied  u pon . T h ose  fa c ts  are few  and are n ot in 
d isp u te . T h e first responden t w ho is tne G overnm en t A gen t o f  the Central

1 (1944) 45 N . L. R. 476. 4 {1931) A . C. 184 at p. 192.
* (1943) 45 N . L. R. 29. 5 (1842) 12 L. J . (M. Gf) 26.
3 (1943) 45 N. L. S . 63. * (1857) 8 E. <t B. 529.

7 A. / .  R. (1921) Calcutta 34.
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P rov in ce , and , as su ch , th e  proper auth ority  under th e U rban  C ou n cils  
O rdinance g a v e  n otice , b y  d u e  pu blica tion  in  th e  Q ovem nm ent G azette, 
th a t h e  w ou ld  a cce p t  n om in ation  papers fo r  th e H a tton -D ick oy a  U rban  
C ou n cil area on  N ov em b er  8, 1944, betw een  10 .30  an d  11 .30  a .m.. 
S ection  8  o f  th a t O rd inance p rovides fo r  a  d u ly  qualified  v o te r  ob ject in g  
to  any  nom ination  paper on  * ly  o f  th e  sp ecified  grounds, and em p ow ers 
th e G o v e m m e o n t A g en t to  con sid er  and d ecid e  u pon  any su ch  ob jection .

O n  th e  d a y  fixed , th e  p etition er ten dered  h is nom in ation  p a p er in  
resp ect o f  W a rd  N o . 2  and  th e  secon d  resp on d en t, a d u ly  qualified  voter , 
h im se lf seek ing to  b e  returned  for  th at w ard , o b je cte d  to  th e p e tition er ’s  
n om in ation  on  the ground that the p etition er h eld  a pu b lic  o ffice  under 
the Crow n in th at h e w as a  R eg istrar o f  M arriages. T h ere w as a  tim e 
'when the hold ing  o f  any  p u b lic  office under th e  C row n w as a d isqu ali­
fication . T h e petition er, h ow ever, appears to  h ave  re lied  on  a n  a m en d ­
m en t o f  th e  O rdinance to  th e  e ffe ct  th a t on ly  h olders o f  p u b lic  pensionable 
offices under th e  C row n w ere d isqu alified . B u t  w hen  atten tion  w a s 
invited  to  th is a m en d m en t th e secon d  respondent p o in ted  ou t th at that 
particu lar am en d m en t w as n o t in fo r ce , b u t  du e  to  co m e  in to  force  from  
January 1, 1945. T h ereu pon  th e first respon den t m a d e  order saying  
th at h e  w as ob liged  to  u phold  th e  ob je ct ion  and to  re ject th e  p e tition er 's  
n om in ation  paper. T h e  resu lt w as th at, there being  on ly  th e  secon d  
resp on d en t’ s  nom in ation  pap er le ft , h e  w a s retu rned  m em b er  fo r  W a rd  
N o . 2. A ll th e  pa ties con cern ed  ap p ear t o  h a y e  been  unaw are o f  th e  fa c t  
th at, a t the tim e  th is ob je ct ion  w as taken , there w as in  fo r ce  an in ter­
m ed iate  a m en d m en t w h ich  w as to  th e  sam e e ffe ct  as th e  proposed  
am end m en t and d isqualified  on ly  holders o f  pensionable p u b lic  offices, and  
so it cam e to  pass th at th e  p etition er w as held  d isqualified  w hen , in fa c t , 
he w as fu lly  qualified— a m o st  unfortunate^ and d ep lorab le  ev en t in deed .

B u t  th e question  is w hether th e petition er, a lthough  h e labours under 
a substantial grievance, is en titled  to  re lie f under th e on e or th e o th er o f  
the tw o  w rits h e  has in voked .

S ection  11 (3) o f  th e  U rban  C ou n cils  O rdinance en acts (a ) th a t the- 
G overn m ent A g en t “  shall h ave  the pow er to  d ecid e  ”  any ob jection  taken 
under section  8, ajad (6 ) “  h is d ecision  shall be  final N ow , as observed  
b y  M ookerjee  A .C . j .  in  th e case o f  H . Nath R oy v. R . C. Bam a Sarma 1 
“  th e  p ow er to  d ecid e  n ecessarily  carries w ith  it th e  pow er to  d ecide  
w rongly  as w ell as righ tly  ” , and if  the L eg isla tu re  is co n te n t to  m ak e the 
d ecision  final, the. on ly  qu estion  is w h ether the d ecis ion  has b een  g iven  
w ith in  or in  excess  o f  th e  auth ority  con ferred  on - th e  person , b od y , o r  
tribunal (see R ex  v. London County C ou n cil2). T h e  rightness or 
th e  w rongness o f  th e  decision , so  to  speak , does n ot arise. A  rem ark 
m ade in th e  course o f  the argu m ent in  th e  o ld  case  o f  The Queen v. St. 
Olave's D istrict Board  3 is to  th e  p o in t and  if  I  m a y  say so states th e  law  
correctly— th e  test is w h eth er there w as ju risd iction , n ot w h eth er th e  
decision  is righ t o r  w ron g. I t  is w e ll estab lish ed  th at th e w rit o f  certiorari 
n ever  runs to  g iv e  re lie f from  w ron g  decision s . I t  is  con fin ed  to  decisions 
g iven  o r  th ings d on e  ju d ic ia lly  o r  q u a s i-ju d ie ia lly  and in  ex cess  o f  
ju risd iction .

> A . I. R. (1921) Cat. p . 34. * G931) 2 K . B . p . 215.
3 S Ellis <t Blackburn at p . 531.

32------ J. N. A 99416 (8/50)
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Iti regard to  the alternative rem edy  sought b y  w ay  o f  mandamus, 
th e  petitioner is in no better case fo r  mandamus is n ot issued on  the 
ground th at a d u ty  has been done erroneously ; it is issued to  com p el 
the perform ance o f  a neglected  or disregarded public  du ty  im posed by  
law . T h e application  m u st be refused w ith  costs .

Application refused.


