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[C o u r t  o f  Cr im i n a l  A p p e a l ]

1969  P resen t: S irim an e, J. (P res id en t), A lle s , J ., and
W eera m a n try , J .

T H A N G A V E L U , A p p e lla n t, and T H E  Q U E E N , R e s p o n d e n t

C . C . A .  N o .  12 o f  1969, w i t h  A p p l i c a t i o n  N o . 16

S . C. 97/68— M . G. Galle, 9 5 6 /U

Charge oj murder—Drunkenness of accused—Evidence of it given by prosecution 
witness—Duly of Judge to give adequate directions on defence of drunkenness—  
Whether expert evidence is necessary to prove drunkenness.

W h o r e ,  i n  a  p r o s e c u t i o n  f o r  m u r d e r ,  t h e r o  i a  e v i d e n c e  o f  d r u n k e n n e s s  o f  t h e  
a c c u s e d  i n  t h e  e v i d e n c e  l e d  b y  t h e  p r o s e c u t i o n ,  i t  i s  t h o  d u t y  o f  t h e  t r i a l  J u d g e  
t o  g i v o  a d e q u a t e  d i r e c t i o n s  t o  t h o  j u r y  i n  r e g a r d  t o  t h e  d e f e n c e  o f  d r u n k e n n e s s .  
I t  i s  n o t  n e c e s s a r y  t h a t  s o m e  k i n d  o f  e x p e r t  e v i d e n c e  s h o u l d  b o  l e d  i n  o r d e r  t o  
p r o v e  a  s t a t e  o f  d r u n k e n n e s s .

T a -P P E A L  a g a in s t  a  c o n v ic t io n  a t  a  t r ia l b e fo r e  th e  S u p rem e  C ou rt.

E . R. S. R . Coomarasicamy, w ith  S. C. B . Walgampaya a n d  (a ss ig n ed )
D. A . E . Thevarapperuma, fo r  th e  a c c u s e d -a p p e l la n t .

A . G. de Zoysa, S e n io r  C row n  C ou n se l, f o r  th e  C row n .

(1S94) A. C. 347.
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M a r c h  2 8 , 1969 . Sekeuaee, J  —

L e a r n e d  co u n se l fo r  th e  d e fe n c e  h a s  u rg e d  th a t  th e c o n v ic t io n  fo r  
m u r d e r  b y  a  d iv id e d  v e rd ic t  (6  t o  1) o f  th e  J u r y  s h o u ld  b e  r e d u c e d  t o  
a  c o n v ic t io n  o f  cu lp a b le  h o m ic id e  n o t  a m o u n tin g  to  m u rd er  o n  th e  
g r o u n d  o f  th e  d ru n k en n ess  o f  th e  a c cu s e d -a p p e lla n t.

T h e r e  w a s  e v id e n ce  o f  d ru n k e n n e ss  in  th e  e v id e n ce  le d  b y  th e  
p r o s e c u t io n . T h e  w id o w  o f  t h e  d e ce a s e d  s ta te d  th a t  th e  a c c u s e d  w a s  
“ t h o r o u g h ly  d r u n k ” . S h e  sa id  th is  tw ic e  o v e r  in  th e  cou rse  o f  h er e v id e n c e . 
W it n e s s  S u b ra m a n ia m  s ta te d  th a t  im m e d ia te ly  a fte r  th e  in c id e n t  h e  

s a w  th e  a c c u s e d  s ta g g er in g  a n d  th a t  h e  a p p e a re d  to  b e  d ru n k . T h e r e  
w a s  a lso  e v id e n ce  th a t  th e  a c c u s e d  h a b itu a lly  ta k es  w in e  a n d  th a t  th is  
in c id e n t  t o o k  p la ce  o n  p a y  d a y , th e  a c c u s e d  b e in g  a  la b o u re r  o n  a n  

e s ta te . I t  w a s e x p la in e d  a t  th e  tr ia l th a t  th e  w in e  th e  a c c u s e d  ta k e s  
w a s  sp ir its  o f  w in e  a n d  th a t  h e  w a s  c o m m o n ly  ca lle d  “  W in e  T a n g a v e lu  
O n  th is  d a y  a fte r  h a v in g  ta k e n  liq u o r  h e  h a d  tr ie d  t o  in ju re  

o n e  o f  h is  o w n  lit t le  ch ild ren .

I n  th e  co u rse  o f  th e  tr ia l a  p le a  o f  c u lp a b le  h o m ic id e  n o t  a m o u n tin g  
t o  m u rd e r  w a s o ffe re d  b y  th e  d e fe n ce , a n d  a c c e p te d  b y  th e  Crown, b u t  
th e  le a rn e d  J u d g e  d id  n o t  p e r m it  th e  a c c e p ta n c e  o f  th e  p le a  b e c a u s e  h e  
t h o u g h t  th a t  th e  e v id e n ce  o f  th e  w id o w  in d ic a te d  th a t  th e  a c c u s e d  h a d  

b e e n  ly in g  in  w a it  f o r  th e  d e ce a s e d . T h e  e v id e n ce  o f  th e  w id o w  w a s  to  
th e  e f fe c t  th a t  th e  d e ce a se d  h a d  ta k e n  th e  a c c u s e d ’s w ife  a n d  c h ild re n  
t o  th e  C o n d u c t o r ’s o ffic e , a n d  w a s re tu rn in g  w h e n  th e  a c c u s e d  w h o  
w a s  in  th e  v e ra n d a h  in  fr o n t  o f  h is  o w n  lin e  r o o m  a t ta ck e d  th e  d e ce a s e d . 
S h e  a d d e d  th a t  h e  w a s  w a it in g  fo r  th e  d ece a se d . T h is  w as a n  in fe re n c e  
t h a t  sh e  h a d  d ra w n . T h e  le a rn e d  J u d g e  d id  n o t  te ll th e ju r y  th a t  th e  
w id o w  w a s m e r e ly  d ra w in g  a n  in fe re n ce  th a t  th e  a ccu se d  w a s “  w a it in g  
f o r  h e r  h u s b a n d  ”  fr o m  th e  fa c t  th a t  th e  a c c u s e d  w as seen  in f r o n t  o f  

h is  o w n  lin e  r o o m . H e  d e a lt  w ith  th is  e v id e n ce  in  h is  ch a rg e  as fo l lo w s  :

“  L i  th a t  c o n n e c t io n  th ere  is th e  e v id e n ce  o f  th e  w o m a n  M a r ia th th a  

w h o  sa y s  th a t  th e  a c c u s e d  w a s  w a it in g  fo r  th e  d e ce a se d  a n d  sp ra n g  
u p o n  h im . I f  th a t  e v id e n ce  is tru e , it  sh ow s so m e  k in d  o f  p r e m e d ita t io n  
o n  th e  p a r t  o f  th e  a ccu s e d . T h e  a ccu s e d  h a d  d e c id e d , ‘  A s  s o o n  as 
h e  c o m e s  th is  w a y  I  w ill d o  th is  a n d  th a t  w ill b e  th e  e n d  o f  h im  ’ .
I f  th a t  is  y o u r  e s t im a te  o f  h is  m in d , it is dearly premeditated 
murder.”

W e  a re  in  a g re e m e n t w ith  th e  c o n te n t io n  m a d e  b y  cou n se l f o r  th e 
d e fe n c e  th a t  th e  e v id e n ce  re la t in g  to  drunkenness h a d  n o t  b e e n  p la c e d  

in  its  p r o p e r  p e r s p e c t iv e  b y  th e  lea rn ed  J u d g e  in  h is  ch a rg e  to  th e  J u r y .
I n  re fe rr in g  to  th e  e v id e n ce  o f  th e  w id o w  o n  d ru n k en n ess  th e  lea rn ed  

J u d g e  t o ld  th e  J u r y  th a t  sh e  w as n o t  an  e x p e rt . T h is  w as a n  u n fo r tu n a te
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re m a rk  w h ic h  m a j ' h a v e  le d  th e  J u r y  t o  b e l ie v e  th a t  so m e  k in d  o f  

e x p e r t  e v id e n c e  w a s  n e ce s sa ry  in  o r d e r  t o  p r o v e  a  s t a t e  o f  d ru n k en n ess . 

H e  w e n t  o n  t o  s a y  :

“  M a r ia th th a  sa y s , a s fa r  a3 sh o  c o u ld  sa y , th e  m a n  w a s  d r u n k , 

th o r o u g h ly  d r u n k , t o  u se  h e r  o w n  p h ra se . Whether she is exaggerating, 
th a t  is a  m a tte r  e n t ir e ly  f o r  y o u  to  c o n s id e r . A n y w a y  th ere  is th a t  

e v id e n ce  th a t  th e  m a n  h a d  ta k e n  a lc o h o l .  T h e  e v id e n c e  o f  th e  o t h e r  
m a n  w h o  sa y s  th e  a c c u s e d  w h e n  h e  c a m e  to  th e  b u n g a lo w  w ith  b l o o d  

sta in s  o n  h is  sa ro n g  ”  (h e  w a s h e re  re fe rr in g  to  th e  e v id e n ce  o f  S u b ra - 
m a n ia m ) “  is  th a t  th e  a c c u s e d  w a s  s ta g g e r in g  a n d  h o  a p p e a r e d  t o  

b e  d r u n k , but that was after th e  k ill in g  o f  M u n ia n d y . S o  th e  fact t h a t  
th e  m a n  w a s  s ta g g e r in g  th e r e a fte r  m a y  n o t  b e  in  co n s e q u e n c e  o f  th e  

liq u o r  h o  h a d  ta k e n , b u t  b e ca u se  th e  m in d  h a s b e e n  u p se t  u p o n  t h e  

d e e d  c o m m it t e d .”

T h e  le a rn e d  J u d g e  a lso  s ta te d  :

“  A n d  in  th is  ca se  th e re  is  n o  e v id e n ce  o f  a n y  w itn ess  w h o  h a s  seen  
th e  a c c u s e d  d r in k . I t  m a y  b e  th a t  h e  h as p a r ta k e n  o f  s o m e  liq u o r . 
B u t ,  it  m a y  b e  a  sm a ll q u a n t ity  a n d  i f  y o u ,  w h e n  y o u  co n s id e r  t h a t  
a s p e c t  o f  th e  a c c u s e d  b e in g  d r u n k , c o n s id e r  th a t  a c c o rd in g  t o  t h e  
e v id e n ce  o f  M a r ia th th a , y o u  w ill f in d  th a t  h e  w a s  q u ite  ca p a b le  o f  
w a it in g  in  th e  lin e  r o o m  a n d  w a tc h in g  M u n ia n d y  co in in g  b a c k .”

T h e re  w a s  a lso  e v id e n ce  th a t  im m e d ia t e ^  a ft e r  th e  in c id e n t  th e  
a c c u s e d  th re w  a w a y  th e  a x e  in  th e  p re se n ce  o f  th e  d e ce a se d ’ s w id o w  

a n d  o th e rs , a n d  th e  P o lic e  fo u n d  th is  w e a p o n  so m e  10 fe e t  a w a y  fr o m  

th e  b o d y  o f  th e  d e ce a s e d . T h e  le a rn e d  J u d g e  d e a lin g  w ith  th is  e v id e n ce  

s a i d :

“  T h e n  th e re  is  a lso  th is  fa c t ,  h a v in g  d o n e  th is  fo u l  d e e d  w h a t  d id  

th e  a c c u s e d  d o  ? H e  th r o w s  th e  a x e  in to  th e  p a d d y  fie ld . Y o u  w i 

ask  y o u r s e lv e s , ' W h y  d id  h e  th ro w  i t  ’ ? a n d  p e r h a p s  y o u  w ill a n sw er , 

th e  a n sw er  is  e n tire ly  y o u rs , ‘ H e  th rew  it  fo r  th e  purpose of concealing 
the weapon w h ic h  h e  u sed  o n  th is  d a y ’ .”

H e  th e n  w e n t  o n  to  te ll th e  J u r y  th a t  th e y  c o u ld  in fe r  a m u rd e ro u s  in te n t io n  

fr o m  th e  fa c t  th a t  th e  a c c u s e d  th re w  a w a y  th e  k a t t y .  W c  a r c  o f  o p in io n  

th a t  in  th e  c ircu m sta n ce s  o f  th is  ca se , th e  d ir e c t io n s  g iv e n  in  re g a rd  t o  
th e  d e fe n c e  o f  d ru n k en n ess  w e re  in a d e q u a te  a n d  th e  e v id e n ce  r e la t in g  

t o  th is q u e st io n  w a s  n o t  fa ir ly  p la ce d  b e fo r e  th e  J u r y .

W e  q u a sh  th e  c o n v ic t io n  o f  m u rd e r  a n d  su b s t itu te  a c o n v ic t io n  o f  

cu lp a b le  h o m ic id e  n o t  a m o u n tin g  to  m u rd e r  a n d  im p o se  on  th e  a p p e lla n t  

a sen ten ce  o f  ten  (10 ) y e a r s ’ r ig o ro u s  im p r is o n m e n t .

Verdict altered.


