
346 Dias end WicKremesinghe.

1949 P resen t: Cannon and Canekeratne JJ.

D IA S , A p p e llan t and W IC K R E M E S IN G H E , R espondent.

105— D . 0 . Eatnapura, 7,327.

Co-owner—Improvement made by him—Sale of improved portion—Purchaser's 
right to claim compensation in partition action— Waste Lands Ordinance, 
s. 4 (1)— Order made under—Cannot affect rights of improver.

Where a co-owner planted a portion of the common property with 
rubber with the acquiescence of many 'of the other oo-owners and sold 
it—

Held, that the pnrehaser could obtain compensation in a partition 
action on the same footing as a bona fide improver.

Held, further, that a settlement order made under section 4 (1) of the 
Waste Lands Ordinance of 1897 (as amended by Ordinances of 1899, 
1900, and 1903) cannot take away from an improver of property any 
right to compensation in respect of improvements he might otherwise 
have had.

^ ^ P P E A L  from  a ju d gm en t o f  the D istrict Ju dge o f R atnapura.

N. Nadarajah, K .G . (w ith  h im  E . B . Wikremanayake and
H . Wanigatunga), fo r  th e defen dan t, appellant.

H . V . Perera, K .C . (w ith  h im  U. A . Jayasundera), for  the pla intiff, 
respondent.

Cur. adv. vidt.
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J u ly  27 ;-1 94 6 . C a .v a k e r a t n b  J .—

O ne 6 .  K . Jayasin gh e B a n d a ra  appears to  h ave  been  en titled  to  tw o- 
.fifth shares o f  certa in  land s ap perta in in g  to  H an du k an de N iridagam a; 
in  A u gu st, 1807, h e  m a d e  a  g ift  o f  .the sam e to  h is  s ix  daughters, R a t- 
nayake M enike, H am u m ah atm ay a , T ik iri M en ik e , P u n ch i' M enike, 
D hanasekere M enike and K eerth i M enike.

In  D ecem ber , 1921, a S p ecia l O fficer ap poin ted  under th e W a ste  L a n d  
O rdinance o f  1897 (am en d ed  b y  O rdinances o f  1899, 1900 and  1903), 
pu b lish ed  a  n otice  under section  1 o f  th e  O rdinance ca llin g  upon  persons 
cla im in g  any rights in  th e lands com m on ly  ca lled  an d  know n  as B a ta la - 
w attehena , K ekunagalahena , &e., situate in  th e v illage o f  K irie lla  (in  
ex ten t 429 acres 1 rood  and 19 perch es, and sh ow n  as lo ts  95 ,107 ,121  and 
131 in  B .S .P .P .  N o. 182) to  m ake c la im  to  th em  or any o f  th em  w ith in  three 

,m on th s from  the date  m en tion ed  th erein  and stating  th at if no c la im  w as 
m ade he w ould  declare  th e sam e to  be  th e  p rop erty  o f  th e C row n. R ob ert 
A ron  G oonetileke (later referred  to  as R ob ert), husband  o f  R atn ayake 
M enike, on  beh alf o f  th e six d on ees m a d e  c la im s to  th e  S ettlem en t Officer. 
T h e  S ettlem en t Officer inquired in to  th e  c la im s to  th e la n d s : he a p ­
p aren tly  did n ot ad m it these b u t in stead  h e , on  A pril 24, 1923, en tered  in to 
an  agreem en t w ith  R atn ayak e M en ik e  as au thorised  b y  section  4  (1) o f  
the O rdinance. T h is agreem en t (P 7 ) w as to  the e ffe ct  th a t R atn ayake 
M enike in  consideration  o f  h er sisters and h er daughter, A m e lia  G oon e ­
tileke, being  declared  in  equal sh ares, i .e .,  on e-six th  share each , th e  ow ners 
o f  80 acres m ore or less o f  lo ts  95 , 107, 121 and 131 in B .S .P .P .  182, 
K iriella , as show n roughly  a t 144a on  th e sketch , th ereb y  w ithdrew  
all c la im s to  th e rem ainder o f  lo ts  95 , 107, 131 and th e  w hole  o f  lo ts  9, 
.16, 41, 64 , 71 and 251 in th e  said land  and th ereby  a lso ackn ow led ged  
that she had n o  further c la im  to  th e lands ap pearing  in the notice .

A greem ents in  sim ilar term s w ere  en tered  in to  b y  P u n ch i M enike on  
M arch  16, K eerth i M enike on M arch  21, D hanasekere M enike on  M arch  31, 
H a m u m a h a tm a y a  on  A p ril 23 , and  T ik iri M en ik e  on  M a y  16.

T he order m ade under section  4 (1) on N ov em b er  15, 1928, w as pu blish ed  
o n  D ecem b er  21, 1928: it  sets ou t th e  agreem en ts en tered  in to -w ith  th e 
s ix  cla im ants and declares th e  secon d , th ird , fou rth , fifth  and sixth  
c la im an ts along w ith  A m elia  G oon etilek e  (th e  p la in tiff w ho is n ow  
m arried) to  be  ow ners in  equ a l shares, i .e ., on e sixth  share o f  portion s 
o f  the land  m ore fu lly  described  therein  (lo t  95k H an du k an dew atta , 
B ata law atteh en yava , 95 o  H an d u k an d ew atta , 107ao V edagew atteh en - 
vay a , 107ap H an d u k an d eh en yaya , 107aq K irigahatu lehena , 121 H ora- 
m and iya , 131 G a la ged eraw a tteh en a ): in  ex ten t 81 acres 2  roods and 
13 perch es, less th e ex ten t o f  2 acres 3 rood s and  0 perches.

R o b e rt  appears to  have taken  a p o r t io n  o f  th e  land  referred  to  in the 
d eed  o f  g ift  in  ex ten t a b ou t 30 acres an d  p la n ted  it  w ith  rubber. I t  
can  be  gathered  fro m  th e  ev id en ce  th a t th e  rubber portion  w as y ie ld in g  an 
in com e in  1928, if n o t earlier; th is p ortion  w as registered under the 
R u b b er  C on trol O rdinance o f  1933. I n  O ctober, 1927, K eerth i M enike 
by  deed  D 1  sold  to  R a tn ayak e M en ik e  a ll th e soil, trees and  p lantations 
belongin g  to  an  und iv id ed  on e-six th  share o f  lan d  rem ain ing a fter  ex c lu d ­
ing  a p ortion  in ex ten t 9  acres a n d ' a lso  ex clu d in g  th e ru bber p lantation ,
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p la n te d 'b y  R obert, on  th e rem aining p ortion  o f  land  in  ex ten t 80 acres 
standing on  th e land ca lled  H an du kan de N indagam a. B y  deed P 2 , 
R atn ayake M enike and h er husband in  O ctober, 1928, sold  to  the defend­
ant all th e  undivided on e-sixth  share o f  the soil, trees and plantations 
standing on  th e  rem aining 80 acres togeth er w ith  th e  w hole ru b ber 
p lantation  standing on  th e  land ca lled  H andukande N indagam a; actual 
possession  o f, th e  rubber portion  cam e to  her hands in June, 1933. T he 
p la intiff in stitu ted  th is action  in  April,.,.1943, for declaration  o f  title  to  an 
undivided- on e-sixth  share o f vth e land kriown as B atalaw attehena, 
K ekunagalahena, & c., in extent-' 81 acres 2  roods and 13 perches, and 
for  th e  recovery  o f  the on e-sixth  share o f ,m esne profits w hich  she assessed 
at R s. 3 ,000  for  three years preceding  th e action  and at the rate o f  R s . 100 
a m on th  thereafter. T h e  defen dan t filed answer claim ing the entirety o f  
the rubber p lantation  on  the strength  o f  D 2 : she further cla im ed
alternately  com pen sation  fo r  im provem en ts and a  jus retentionis in  
resp ect o f  th e share cla im ed  by  plaintiff.’7 T he trial Ju dge gave J u d g ­
m en t for p la in tiff for  th e one-sixth  share cla im ed  : he ordered defendant 
to  p a y  p la intiff R s . 400 per annum  for  three years prior to  date o f insti­
tu tion  o f  the action  and thereafter a t the rate o f  R s . 40 per  m en sem  as 
dam ages until pla intiff is restored to  possession.

O ne o f  the con ten tion s o f  the plaintiff is th a t she is n o t liable to  p a y  
any com pen sation  as sh e becam e en titled  to  the share cla im ed by  v irtue 
o f  the final order. T h e  O rdinance can not take aw ay from  an im prover o f  
property  any right to  com pensation  in respect o f im provem ents he m ight 
otherw ise have had . T o  alter any clearly  established principle o f  la w  
a d istin ct and p ositive  legislative en actm en t is necessary. T he language 
o f  the O rdinance is fu lly  satisfied by  interpreting it to  m ean, w hat needed 
is the p la in  and natural m eaning o f  the w ords used, that the title  to  th e  
lands is finally  decided  and that th e land b ecom es vested  in  the persons 
m en tioned  in th e order *.

R ob ert p lanted  a portion  in ex ten t 30 acres w ith  rubber long b efore  
th e tim e the pla intiff becam e en titled  to  a share therein. She had never 
been to  the land  : neither she nor her co-grantees on  P  1 had possession 
o f  it save P u n ch i M enike w ho apparently  got possession  about O ctober, 
1937 : she does n ot know  the circum stances under w hich  the plantation 
w as m a d e  b y  h er fa th er; no reliable evidence has been  given  by  plaintiff 
on  th is p oin t, the on ly  explanation  ventured  is, w hat h er m other is  
alleged to  have to ld  her, th at her father w as possessing the p lantation . 
She sa id  th at sh e cam e to  know  there w as a land like this, presum ably  
the rubber land, abou t 1927 w hen  she was tw en ty  years old  : she does not 
say  th a t her father cou ld  have p lanted  the portion  on  h er behalf, she 
cou ld  hard ly  m ake a statem en t to  this effect as she becam e entitled  to  a  
share on ly  in D ecem ber, 1928. T h e father is a live , the m oth er pre­
sum ably  is n ot dead ; neith er o f  th em  w as ca lled  by  th e plaintiff as a 
w itness. T h e  on us is on  th e  party  w h o says that th e planter effected  the 
im p rovem en t on  beh a lf o f  a ll the th e co-ow n ers. T h at onus w as n ot in  th is  
case  d ischarged.

1F O : Hethuhamy v. Boteju (1941) 43 N. L. B. S3 (a decision under the new Ordinance 
Chapter 319).
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T h e  right o f  a  com m on  ow ner ex ten ded  ov er  th e  w hole  p rop erty  
though  it  w as c u t  d ow n  b y  th e  ex isten ce  o f  th e  others. E a ch  h ad  th e  
righ t o f  e n joy m en t su b je ct  t o  th e  con cu rren t rights o f  the others : a  
co -ow n er cou ld  d o  n o t a c t  o f  adm in istration  a ffecting  th e  oth ers against 
th e  w ill o f  th e oth ers : is  it  w ith ou t th e  con sen t o f  th e others or rather 
against th eir  proh ib ition  ? R o m a n  la w  a llow ed  a cts  to  b e  done b y  
on e i f  th ey  are clearly  to  th e  ben efit o f  th e  group  as a  w h ole . T h e  
com m on  la w  d oes n o t  p roh ib it on e co -ow n er  from  th e u se  and  
en joy m en t o f  the p rop erty  in  su ch  m a n n er as is  natural a n d  n ecessary  
under the c ircu m stan ces 1 : so a land  fit  fo r  paddy  cu ltiv a tion  m a y  be 
used  for  th at pu rpose, 3 a  ch en a  land  or w aste  land  o f  a sim ilar  
description  m a y  be p la n ted  w ith  tea  3 or ru bber *.

R o b e r t 's  w ife  w as en titled  to  an u ndivided share o f  th e land. She 
had a right to  m ake reason able use o f  th e com m on  prop erty  p rop ortion a te  
to  her share therein  : she cou ld  h ave got a p ortion  p la n ted  w ith  rubber 
h erself or  a llow ed her h u sban d  to  p la n t it  on  her beh a lf. T h e  husband  
and w ife  m a y  h ave  ch osen  to  d ev o te  m on ey  in th eir  hands to  op en  up- 
th is portion  and to  im p rov e  it . H o w  d id  th ey  treat the m on ey  th ey  
sp en t on  the im p rov em en ts  ? D id  th ey  regard th is  as an ad vance to  th e 
quasi-partnersh ip  o r  as m on ey  du e from  th em  to  it  or  w as it  regarded  
by  th em  in som e oth er w ay  ? H e r  attitu d e in O ctober, 1927, w hen  she 
pu rchased  th e  rights o f  h er  sister w as th at h er  h usband  h a d  m ade a 
rubber p lantation  on  th e lan d  an d  th a t th e p la n ta tion  b e lon ged  to  h e r  
o r  h er husband. I t  b eca m e  n ecessary  in O ctober, 1928, fo r  th e  husband  
an d w ife  to  deal w ith  th e in terests th ey  had in  th e  land  : w hen  th ey  
ca m e to  d ispose o f  the sam e, sh e treated  the w hole  ru b ber p lantation  
p lanted  b y  th em  on  th e  land  as be lon g in g  to  th em . T h e  im p rov em en ts  
w ere, in h er v iew , e ffected  b y  h er  h usban d  for  her. O ne m u st th in k  
th at sh e  and h er husband  w ere m akin g  a correct s ta tem en t at th is  tim e : 
it w ou ld  be unfa ir to  presu m e tortu ou s co n d u ct  on  their part-

T he presu m ption  alw ays is in  fa v ou r  o f  th e bona fides o f  th e  possessor 5-r 
she w ou ld  kn ow  th at th is land  w as jo in t  p rop erty  b u t there is n o  ev id en ce  
to  show  th at R ob ert e ffected  th e im p rov em en ts  con trary  to  th e  express- 
washes o f  h is w ife ’ s co -ow n ers . A b o u t 1919 th ree o f  th e co -ow n ers  
cam e to  live  w ith  th e p la in tiff ’ s m oth er, p resu m ably  th ey  con tin u ed  
to  live  w ith  their sister  fo r  som e tim e. T h e you n gest o f  th em  w as K eerth i 
M enike- W h a n  she ca m e  to  deal w ith  th e  p rop erty  she d isposed  on ly  
o f  h er in terest to  th e soil. She ask n ow ledged  th a t there w as a  ru b b e r  
p lan tation  on  th e land m a d e  b y  R o b e rt an d  th a t h e  -was en titled  to  it. 
She m a y  o f  course h ave  been  ignoran t o f  h er righ t b u t i f  there w as any 
d ou bt as to  her k n ow led ge  h er co n d u ct  a fter  th e  agreem en t w ith  th e  
S ettlem en t O fficer ca n n ot b e  en tirely  ignored. T h ese  c ircum stances- 
fairly  lead to  th e  in feren ce  th at R o b e rt  carved  out- a  p ortion  o f  th e  land  
g ifted  to  h is w ife  and p la n ted  it  w ith  rubber fo r  th e  exclu sive  use o f  h is 
w ife ; som e o f  th e o th er  co -p rop rietors , th ose  liv in g  in  his h ou se  a t  a n y

’  Siyadorie v. Hendrick (1896) 6 N. L. R. 275.
1 Silva V .  Silva (1903) 6 N. L. R. 225 (obiter).
3 Newman v; Mendis (1900) 1 Browne 77.
* Appuhamy et al v. The Doloswala Tea and Rubber Company (1921) 23 N. L. R. 129f
1 Carimjee et al v. Abeywicbreme (1920) 22 N. L. R. 286.
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rate, a llow ed  th em  to  con tin u e in  th is  course w ith ou t raising any 
ob je ct ion s , th ey  thus ta citly  acqu iesced  in  its con tin u an ce ; th e  fa ct 
th a t P unoh i M enike brou gh t an  action  in 1935 does n ot a lter th e  position  
as regards the p lantation  m ade lon g  before.

T rees o f  one person  p la n ted  and taking root in th e land  o f  another are 
th ereby  entirely  in corporated  in  the land, th e  land m aintains its identity  in 
sp ite  o f  th e union . T h e ow ner o f  th e principal thing by  w hich  th e  
accessory  has been  absorbed  becom es th e ow ner o f  th e accessory ; the 
form er ow ner o f  the accessory  is lim ited  to a  c la im  fo r  com pensation . 
U nder th e  com m on  law  a co -ow n er cou ld  obtain  com pensation  in  a  
partition  suit on  the sam e footin g  as a bona fide im prover— the sam e 
princip les are ap p licab le  *. T h e  ow ner o f  a property is n ot bound to 
repay  the am oun t actu ally  expen ded  by  the possessor; either the im ­
p rovem ent exceeds in  valu e th e sum  expended  (as is usually the case 
in  a p lantation), in w h ich  case the ow ner m ay  free h im self by  m erely  
repaying the ou t-la y ; o r  on  th e oth er hand, the am ount expended  is 
g rea ter  than th e valu e o f  the im provem en ts (w hich  is usually the case 
in  building) in w hich  case th e am ou n t expended  is to be  refunded  on ly  
in  so far as the property  has really  been  im proved  thereby 2. There 
rem ains the qu estion  w h eth er the com pensation  payable  shou ld  not b e  
reduced  by  the am oun t realised  by  th e sale o f rubber and coupons.

The possessor can n ot b e  m ade to restore the fru its o f  the fru it o r  the 
advantage derived  from  his im provem ents- T h e in com e derived from  
th e rubber p lantation  is a d irect resu lt o f the w ork done by  the p lanter; 
it is  a fru it o f  the im p rov em en t itse lf and n ot o f the property generally. 
W ith  regard to  fru its o f  im provem en t the correct princip le seem s to  be  
th at they  can n ot be  set off against a cla im  for com pensation  in respect 
o f  the im provem en t w hich  produced  th em

T h e possessor is b ou n d  to  restore to  the ow ner all fru its actually  
gathered by  h im  a fter  the litis c o n te s ta tio : after th is date the possessor 
is  n o longer bona fide and is liable to  accou n t for the profits w hich  h e has 
taken  since.

T here has been  a fu ll inquiry in to the m atters in  d ispute betw een  the 
parties, v iz ., the qu estion  w hether com pensation  is p ayable  to  the 
defendant and the am oun t o f  m esne profits or dam ages payable to  the 
plaintiff. T h ese  m atters can  b e  finally decid ed  now  instead o f relegating 
the question  o f  com pen sation  to  be  decided  later in  a partition  action 
T h e  ju dgm en t w ill th erefore  b e  for th e plaintiff declaring her en titled  to  an 
undivided on e-sixth  share o f  the land referred to  in  P I ,  that she be 
p laced  in possession  th ereof, and that the defendant d o  p a y  to  the 
p la in tiff dam ages at th e rate o f  R s . 40 a m on th  from  A ugust 17, 1943, 
u n til plaintiff is restored to  possession . There w ill be a declaration  that 
p la in tiff is liable to  pay com pen sation  to  th e  defendant in  resp ect of

1 Silva et al v. Silva et al (1911) IS N. L. R. at page 82.
* Fernando v. Rodrigo (1919) 21 N. L. R. 415.
Schorer, note 92.
Nicholas de Silva v. Shaik AH (1895) 1 N. L. R. 228.
» Voet 61-39
3 Barge 34.
Fernando v. Rodrigo (1919) 21 N. L. R. 415.
Bee v, Majid (1929) 30 N. L. R. 361.
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improvements effected on the one-sixth share she gets, and that the 
amount due as compensation in respect of same be determined in a 
partition action, unless this is settled by agreement between the parties.

The judgment of the learned Judge is set aside. As success has been 
divided between the parties the fair order is that each, party should bear 
its own costs in the District Court.. The plaintiff is to pay defendant 
half the costs of the hearing in this Court.

C a n n o n  J.—I agree.
S et aside.


