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1937 Present: Abrahams C.J. and Hearne J. 

A M M A L et al. v. I B R A H I M etal. 

287—D. C. Nuwara Eliya, 1,589. 

Privy Council—Application' /or conditional leave—Notice to opposite party— 
Party to original action, who is not party to appeal—Person interested— 
Appeals (.Privy Council) Ordinance, 1909, Rule 2, Schedule t. 

4 Any party to an original action, who has not been a party to an appeal 
cannot be deemed to be a party interested in an appeal to the Privy 
Council, who is entitled to notice under Rule 2 of the rules in Schedule I 
of the Appeals (Privy Council) Ordinance, 1909. 

APPLICATION for conditional leave to the Privy Council. 
C. tfagalingam, in support. 
L. A. Rajapakse (with him IV. Nadarajah), contra. 



444 ABRAHAMS C.J.—Ammal v. Ibrahim. 

J u l y 21, 1937. ABRAHAMS C.J.— 

The petitioner's application for conditional l eave to appeal to the P r i v y 
Council from a judgment of this Court is objected to for t w o reasons. 
A brief recitation of certain pre l iminary facts is perhaps necessary. T h e 
cited respondents in this matter w e r e three plaintiffs in t h e District Court 
of N u w a r a Eliya. T h e y brought a partition action in respect of certain 
lands and bui ld ings in w h i c h t h e y al lotted to t h e m s e l v e s certain shares , 
to s ix defendants certain other shares and to s e v e n other defendants also 
certain other shares. The last ment ioned seven defendants c laimed the 
w h o l e of the propert ies aforesaid. T h e learned District Judge dismissed 
the plaintiffs' action, and in the course of his judgment observed that t h e 
s ix defendants above n a m e d had renounced any rights they m a y h a v e 
h a d to any share in the land and premises . 

The plaintiffs appealed to the Supreme Court, and Fernando A.J. in a 
judgment , w i t h w h i c h Mose ley J. agreed, set aside the judgment of t h e 
Distr ict Judge and sent back the case for an order of partit ion to b e 
entered on the foot ing that the plaintiffs w e r e ent i t led to the shares t h e y 
claimed. From this judgment the seven defendants n o w apply for 
conditional l eave to appeal to the P r i v y Council . 

T h e first object ion raised b y t h e - n a m e d respondent is that this is not 
a final judgment w i t h i n the m e a n i n g of Rule 1 (a) of the Rules in Schedu le 
I of the Appea l s (Pr ivy Council) Ordinance, 1909. This objection has 
not b e e n s trongly urged. W h a t is a final judgment has been the subject 
of more t h a n one decis ion of th i s Court, and the difficulty in a t tempt ing 
a comprehens ive definition of it has been acknowledged m o r e than once. 
I do not propose to a t tempt a definition. I content myse l f by say ing 
that the j u d g m e n t of t h e S u p r e m e Court in th i s case i s a final j u d g m e n t 
because it purported to set t le finally the i ssues b e t w e e n the parties to 
the action, and that nothing more w a s required to be determined save t h e 
pure ly quant i ta t ive .mat ter of work ing-out the shares of the parties. , 

The other objection is this , Rule 2 of t h e above-ment ioned Rules says 
that " Appl icat ion to the court for l eave to appeal shall be m a d e b y 
pet i t ion w i t h i n thirty days from the date of the judgment to be appealed 
from, and the applicant shall , w i t h i n fourteen days from the date of such 
judgment , g ive the opposite party not ice of such intended application." 
It is n o w submit ted that the s ix defendants w h o w e r e part ies to the action 
in the District Court ought to rece ive not ice of this application for l e a v e 
to appeal because t h e y can b e d e e m e d as m u c h opposite part ies to t h e 
pet i t ioners as are the three plaintiffs w h o h a v e been cited b y the pet i 
t ioners. In other w o r d s any party to the original action w h o is s h o w n t o 
b e interested in t h e dec is ion of t h e appeal to t h e P r i v y Council m u s t b e 
deemed to be an opposite party, a l though h e has not been m a d e a party 
to the appeal. Counsel for the pet i t ioners has rejoined that the Distr ict 
J u d g e s tated in h i s j u d g m e n t that these s ix defendants h a d renounced 
any r ights t h e y m a y h a v e had, and that t h e y did not appeal against that 
decision, and h e pointed out that the judgment of Fernando A.J. a l l o w e d 
the appeal only so far as it concerned the plaintiffs and that there w a s 
nothing in the judgment that impl ied that h e intended to admit a n y 
r ights in the s i x defendants . Counsel for the plaintiffs, however , s a y s 
that h e did at the hearing of the appeal expose the error m a d e b y t h e 
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l earned District J u d g e in respect of this a l l eged renunc ia t ion and that t h e 
j u d g m e n t of Fernando A.J. necessar i ly impl ies a finding al lot t ing t h e i r 
share to the s ix defendants . It i s certa in ly s ingular that t h e s i x de fend
ants t h e m s e l v e s should h a v e t a k e n n o s teps to correct t h e a l l eged error 
of the District Judge , and that the j u d g m e n t in the appeal should h a v e 
omit ted any m e n t i o n at all of this ques t ion of renunciat ion. B u t w h a t 
e v e r the true facts m a y be o n this point , t h e ques t ion of t h e obl igat ion o n 
the part of the pet i t ioners to m a k e the s i x de fendants opposi te part ies i s , 
in m y opinion, comp le t e ly disposed of b y t h e fact that t h e s i x de fendants 
cannot b e said to b e in teres ted in the result of t h e appeal to t h e P r i v y 
Council . If t h e y actual ly did renounce the ir r ights , t h e n obv ious ly t h e y 
indicated that t h e y h a d no interest in the mat ter and abandoned a n y 
c la im t h e y m i g h t h a v e to a share of the property. If on the other h a n d 
t h e y did not renounce their rights , then , o n t h e assumpt ion that t h e 
j u d g m e n t "Of t h e S u p r e m e Court purported to es tabl i sh those r ights , t h e 
pet i t ioners , b y not m a k i n g t h e m opposi te parties , m u s t b e t a k e n to 
concede their c laim, and if the pet i t ioners succeed i n appeal against t h e 
plaintiffs that cannot m a k e a n y difference to t h e r ights of t h e s i x de fend
ants ' shares i n the property, as the ir shares can in no w a y d e p e n d u p o n 
the shares of the plaintiffs. It is a fa l lacy to a s s u m e that because t h e 
pet i t ioners c la im the w h o l e of the property t h e y m u s t perforce g e t 
j u d g m e n t for the w h o l e of it as against part ies w h o s e r ights h a v e b e e n 
admitted b y a non-citat ion. I w o u l d therefore grant l e a v e to appea l 
on the usual condit ions. 

HEARNE J . — I agree. 
Appl i ca t ion allowed. 


