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Present: W o o d B e n t o n J . 
ma. 

T H E K I N G v. P E B E B A . 

56—D. C. (Crim.) Colombo, 3,510. 

Instrument of house-breaking—Bunch of keys—Penal Code, a. 449. 

A bunch of keys is capable of being an instrument of-house­
breaking within the meaning of section 449 of the Penal Code. 

For a conviction under section 449 it is not incumbent on the 
prosecution to prove an intention on the part of the person in 
possession of instruments of house-breaking without lawful excuse 
t o break into a particular building. 

A sword is a " dangerous and offensive weapon." For a conviction 
under section 449 the burden of establishing that a person 
armed with a dangerous or offensive weapon was so armed with 
intent t o commit an unlawful act is on the prosecution. 

r j ~ l H F facts appear from t h e judgment . 

E. W. Jayewardene, for the appe l lant .—The mere possess ion of an 
i n s t r u m e n t of house-breaking is no t an offence. There m u s t be an 
in tent t o c o m m i t the offence, sufficiently mani fe s ted by s o m e overt 
act . Silva v. Charles.1 A b u n c h of k e y s cannot be said to be an 
ins trument of house-breaking. T h e case of Queen v. Oldham1 quoted 
in Punchirala Korala v. John 3 is dist inguishable . There a clear 
intent ion t o use t h e m as a house-breaking i m p l e m e n t had been 
apparently proved. The pol ice ev idence should be received w i t h 
caut ion in a case where there are previous convict ions against an 
accused . 

Garvin, Acting S.G., for the Crown.—The case Queen v. Oldham 2 

covers a case of th i s kind, and that w a s fol lowed by W e n d t J . in 
Punchirala Korala v. John.3 

J u n e 1 3 , 1 9 1 3 . W O O D B E N T O N A . C . J . — 

The accused-appel lant w a s charged, in t h e Distr ict Court of 
Colombo wi th hav ing had in his possess ion wi thout lawful excuse 
a n ins trument of house-breaking, n a m e l y , a b u n c h of n ine teen keys , 
and also w i t h hav ing b e e n armed w i t h a dangerous or offensive 
weapon , n a m e l y , a sword. T h e learned Dis tr ic t Judge h a s con­
v ic ted h i m o n each count of the ind ic tment , and has sen tenced 
h i m t o undergo concurrent s e n t e n c e s of o n e year's rigorous imprison­
m e n t , and also, in v i ew of previous convict ions , four years ' police 

1 (1896) 2 N. L. R. 164. * (1852) 2 Den. C. C. 472. 
3 (1909) 12 N. L..R. 198. 



( 4 6 7 ) 

supervis ion after h i s d ischarge from jail . There c a n b e n o doubt 
b u t t h a t a b u n c h of k e y s i s capable of be ing a n i n s t r u m e n t of h o u s e ­
breaking w i t h i n t h e 'mean ing of s ec t ion 4 4 9 of t h e P e n a l Code . 
T h a t point i s covered by t h e authority of t h e case of Queen v. 
Oldham,1 w h i c h w a s impl ied ly fo l lowed by Mr. J u s t i c e W e n d t in 
Punchirala Korala v. John.2 S e c t i o n 4 4 9 of t h e original P e n a l Code 
w a s a m e n d e d b y sec t ion 2 of Ordinanoe N o . 12 of 1906. T h e effect 
of t h e a m e n d m e n t i s t o m a k e the, m e r e posses s ion of a n i n s t r u m e n t 
of house-breaking w i t h o u t lawful e x c u s e , t h e proof of w h i c h l i e s o n 
the person charged, a cr iminal offence. I t i s n o longer i n c u m b e n t , 
under t h e n e w sec t ion , o n t h e prosecut ion t o prove a n i n t e n t i o n o n 
t h e part of t h e a c c u s e d t o break in to a particular bui lding. T h e 
dec is ion of t h e S u p r e m e Court in Silva v. Charles,3 w h i c h t h e appe l ­
lant ' s counse l , Mr. E . W . J a y e w a r d e n e , te l l s m e w a s fo l lowed in a n 
unreported case i n 1905, i s , in m y opinion, n o longer l a w under 
sec t ion 449 , a s re -enac ted by sec t ion 2 of Ordinance N o . 12 of 1906. 
S o m u c h for t h e first count of t h e i n d i c t m e n t . There c a n b e n o 
ques t ion b u t t h a t a sword is a dangerous and offensive w e a p o n , and 
t h e accused-appe l lant h a s b e e n properly conv ic ted of h a v i n g b e e n 
armed w i t h i t , if. t h e c i r c u m s t a n c e s of t h e case point t o t h e conc lu ­
s ion t h a t h e i n t e n d e d t o u s e i t for t h e purpose of c o m m i t t i n g a n 
unlawful act . T h e burden of es tabl i sh ing t h a t spec ia l in t en t ion is o n 
the prosecut ion . T h e ev idence , w h i c h t h e Dis tr ic t J u d g e has impl i ­
c i t ly accepted , s h o w s t h a t s o m e t i m e after m i d n i g h t t h e appe l lant , 
in c o m p a n y w i t h another m a n , w a s found in posses s ion of t h e sword 
and t h e b u n c h of k e y s . H i s c o m p a n i o n w a s armed w i t h a j e m m y . 
W h e n t h e pol ice approached t h e y both m o v e d as ide. T h e accused-
appel lant h a s offered n o exp lanat ion of h o w h e c a m e to b e i n 
possess ion of t h e b u n c h of k e y s , or in the c o m p a n y of a m a n w h o 
w a s carrying a j e m m y . H i s de fence is t h a t h e w a s n o t t h e person 
arrested at all , and t h a t the charge i s t h e resul t of a pol ice conspi ­
racy . T h e Dis tr i c t J u d g e h a s s e e n t h e w i t n e s s e s for t h e prosecut ion , 
and h a s heard t h e appe l lant ' s ev idence . H e h a s be l i eved the t w o 
pol ice officers, and I s ee n o reason t o differ from his conc lus ion o n 
t h e fac t s . I t w a s s u g g e s t e d by the appe l lant ' s counse l , a l though h e 
w a s careful n o t t o p u t t h e point t o o h igh , t h a t , i n a case of t h i s 
k ind, where there are previous convic t ions against a n accused 
person , of w h i c h a c c o u n t m a y h a v e t o be t a k e n i n deal ing w i t h t h e 
ques t ion of pol ice supervis ion, t h e ev idence of pol ice officers shou ld 
b e rece ived w i t h t h e greates t caut ion . I ent ire ly agree w i t h t h a t 
a r g u m e n t s o far as i t goes , and I a m sure t h a t t h e learned Di s t r i c t 
J u d g e , a l though h e h a s n o t t o u c h e d u p o n i t in h i s dec i s ion , k e p t i t 
in v i e w i n arriving at h i s canc lus ion o n t h e f a c t s . If t h e a r g u m e n t 
w e r e t o b e p u t higher , and t h e sugges t ion were t o be m a d e t h a t 
s o m e k ind of p r e s u m p t i o n ex i s t s aga inst pol ice e v i d e n c e , u n l e s s i t i s 

i (1852) 2 Den. C. C. 472 2 (1909) 12 N. L. R. 198. 
3 (1896) 2 K. L. R. 164. 
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corroborated by that of independent w i tnes se s , the results would 
b e highly unsat isfactory. Persons o f ' posi t ion and respectabi l i ty 
would be ex tremely loa th t o enter t h e police service of t h e country 
if t h e y were to be treated, w h e n t h e y c a m e forward t o give evidence 
i n a court of just ice , o n t h e foot ing t h a t such a presumpt ion would 
be express ly or tac i t ly recognized by t h e Courts. B u t , as I have 
said, Mr. Jayewardene did not p u t h i s argument o n a higher leve l 
t h a n o n e at which I should have been prepared to s ta te i t myself . 

T h e appeal i s d i smissed . 
Appeal di8tni88ed. 


