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R I V E R  V A L L E Y S  D E V E L O P M E N T  B O A R D , A p p e lla n t , awl 
A . M . S H E R I F F ,  R e s p o n d e n t

S. G. 178 /69— Labour Tribunal Case No. S /343/60

Industrial Disputes Act (Cap. 131)— Sections 31A, 31B, 30 (l)(a) (b)(JJ) (h), 30 (2)— 
'Termination of services of a workman by his employer— Application to Labour 
Tribunal for relief or redress— Time limit of three months for making such 
application— Validity of Regulation 10 of Industrial Disputes Regidalions, 
105S— Rule making power of minister.
Regulation 10 of tbo Industrial Disputes Regulations, 1058, which were 

published in the Gazette o f 2nd March 1959, provides that “  every application 
under paragraph (a) or (b) o f section 31B (1) o f tlio Industrial Disputes Act in 
respect o f  any workman shall be made within three months o f tho date of 
termination of the services of that workman

Held.by F ernando, C.J., and Sini.m a n e , J. (S a m e r a w i c k k a m e , J., dissenting), 
that Regulation 10 was valid and within tho authority given to the Minister by 
paragraph (h) of section 39 (1) o f  tho Industrial Disputes Act to make regulations 
“  in respect of all matters necessary for carrying out tho provisions of this 
Act or giving effect to tho principles thereof

Ram Banda v. River Valleys Development Board (71 N. L . R . 25) overruled.

A . P P E A L  fr o m  a n  o r d e r  o f  a  L a b o u r  T r ib u n a l. T h is  a p p ea l w as 
re fe rre d  t o  a  B e n c h  o f  th ree  J u d g e s  fo r  th o  p u rp o s e  o f  a  re v ie w  o f  th o  
d e c is io n  in Ram Banda v. River Valleys Development Board (7 1 N .L .R .  2 5 ).

II. TV. Jayeicardene, Q.C., w ith  Paul Perera a n d  M iss U. J. Kurukula- 
suriya, f o r  th e  r e sp o n d e n t .-a p p lc lla n t

M . S. M . Nazeem, w ith  M . Sirananlhan a n d  M . A . M . Bakir, fo r  th o  
a p p lic a n t-r e sp o n d e n t .

S. Sivarasa, C row n  C ou n sel, a s  amicus curiae.

Cur. ado. vull.

N o v e m b e r  2-1, 1971 . H . N . G . F ep.x a n d o , C .J .—

T h is  a p p e a l w a s se t d o w n  f o r  h e a r in g  b e fo r o  a  B e n c h  o f  th ree  J u d g e s  
f o r  th e  p u rp o s e  o f  a  ro v io w  o f  th e  d e c is io n  in  Ram Bandit v. River Valleys 
Development Board w h ich  h e ld  to  bo ultra vires r e g u la t io n  16 o f  th o  
In d u s tr ia l D isp u te s  R e g u la t io n s , 1958. T h a t  reg u la tion  p ro v id e s  th a t  a n  
a p p lic a t io n  b y  a  w o rk m a n  o r  a  tr a d e  u n ion  o n  h is b e h a lf  t o  a  L a b o u r  
T r ib u n a l u n d er  s. 3 1 B  o f  th e  In d u s tr ia l D isp u tes  A c t ,  sh a ll b o  m a d o  
w ith in  th ree  m o n th s  o f  tb o  d a t e  o f  te rm in a tio n  o f  th e  se rv ice s  o f  th e  
w o rk m a n .
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I t  is  n e ce ssa ry  n o w  t o  s u m m a r iz e  t h e  re a so n s  f o r  th a t  d e c i s i o n ;—

1. A  reg u la tion  p re scr ib in g  a  tim e  lim it  f o r  th e  m a k in g  o f  a p p lic a t io n s  
t o  a  L a b o u r  T r ib u n a l is n o t  w ith in  th e  s c o p e  o f  th e  p o w e r  c o n fe r r e d  in  
s . 3 1 A  t o  p re scr ib e  “ th e  m a n n e r ”  in  w in c h  su ch  a p p lica t io n s  m a y  b e  
m a d e .

2 . P a ra g ra p h s  (a) a n d  (b) o f  s. 3 9  (1 ) p r o v id e  o n ly  th a t  th e  M in is te r  
m a y  m a k e  re g u la t io n s  f o r  m a tte rs  w h ich  a r e  re q u ire d  b y  th e  A c t  t o  b o  
p r e s c r ib e d  o r  p r o v id e d  fo r  b y  r e g u la t io n s , a n d  th e  im p o s it io n  o f  th is  
t im e  l im it  is  n o t  su ch  a  m a tte r .

3 . A  re g u la t io n  restr ic tin g  th e  t im e  w ith in  w h ich  su ch  an  a p p lic a t io n  
m u s t  b e  m a d e  is a  p r o v is io n , n o t  o f  p r o c e d u r e , b u t  o f  su b s ta n t iv e  la w , 
a n d  is  th e re fo re  n o t  w ith in  th e  a u th o r ity  co n fe r re d  b y  p a ra g ra p h  iff) 
o f  s. 3 9 ( 1 ) .

4 . T h is  reg u la tion  is n o t  w ith in  th e  a u th o r ity  con ferred  in  th e  M in is te r  
b y  p a ra g r a p h  (h) o f  s. 39 (1) t o  m a k e  re g u la t io n s  “  in  resp ect o f  a ll m a tte r s  
n e ce s sa r y  f o r  ca rry in g  o u t  th e  p r o v is io n s  o f  th is A c t  o r  g iv in g  e f fe c t  
t o  th e  p r in cip les  t h e r e o f ” .

I  see  n o  reason  to  d isa g ree  w ith  th e  g ro u n d s  w h ich  h a v e  b e e n  
su m m a r iz e d  a t  (1 ), (2) a n d  (3 ) a b o v e ,  a n d  I  p r o p o s e  to  r c -c o n s id e r  o n ly  _ 
th o  fo u r t h  o f  th ese  g rou n d s.

I n  th e  co n s id e ra tio n  o f  th e  e ffe c t  o f  R e g u la t io n  16, th e  ju d g m e n t  in  ' 
Sam  Banda’s  case con ta in s  th e  fo l lo w in g  g e n e ra l o b serv a tion s  :—

“  O n  th e  o th e r  h a n d  th e  im p o s it io n  o f  a  t im e  b a r u p o n  th e  w o r k m a n ’s  
r ig h t  o f  a ccess  to  a tr ib u n a l o p e r a te s  so  as t o  s tr ik e  a t th e  fo u n d a t io n  
o f  th e  s ta tu to r y  b en e fits  a c c ru in g  t o  h im  fro m  th a t p o r t io n  o f  t h e  
In d u s tr ia l D isp u tes  A c t  re la t in g  t o  L a b o u r  T rib u n a ls . I n  o th e r  
w o rd s , u n lik e  th e  lit ig a n t b a rre d  b y  l im ita tio n  fro m  an  o r d in a r y  
c o u r t  o f  la w , h o  reta ins n o t  e v e n  t h e  e m p ty  sh ell o f  th o s e  s p e c ia l 
r ig h ts  w h ich  th o  L eg is la tu re  h as g iv e n  h im  b u t  sees th em  v a n ish  a w a y  
in  th e ir  to ta lity  th e  m o m e n t  th e  t im e  b a r  sp rin gs in to  e ffe c t . L e f t  
w ith  n o  access  to  the sp ecia l tr ib u n a l c re a te d  fo r  him , h e is  d e s t it u t e  
o f  a ll ben efits con ferred  o n  h im  b y  th o  s ta tu te  a n d  is th r o w n  b a c k  
s im p ly  u p o n  th e  co m m o n  law  c o n tr a c t  as ad m in iste red  b y  th e  c o m m o n  
la w — th a t  se lf-sam e su b je c t io n  t o  th e  le tte r  o f  h is c o n v e n a n t  w h ic h  
th e se  leg is la tiv e  p ro v is io n s  w ere d e s ig n e d  to  m itig a te  a n d  s o fte n . ”

T h e s e  ob se rv a t io n s  o f  A V ccra m a n try  J .  m e a n  th a t  a  r ig h t  o f  a c c e s s  
t o  a  L a b o u r  T rib u n a l, i f  lim ite d  in  re g a rd  to  th e  t im e  o f  its  e x e rc ise , is  
v ir t u a lly  n o  r igh t a t  a l l ; in d e e d  in liis  o p in io n  th e  p ro v is io n  f o r  a  t im e  
lim it  c on s titu tes  a  to ta l d e p r iv a t io n  ”  o f  th e  r igh t. B u t  i t  is  n o t  
u n u su a l th a t  r igh ts  co n fe r re d  b y  s t a t u t e  a r c  th u s lim ited , p a r t ic u la r ly  
r ig h ts  o f  redress aga inst a lle g e d  in v a s io n s  o f  c o m m o n  la w  r ig h ts . 
F a m ilia r  ex a m p les  o f  th is e x is t  in  C u sto m s  a n d  T a x  L a w s : i f  g o o d s
a re  se ized  b y  C u stom s O fficers fr o m  th o  p ossess ion  o f  their  tru e  o w n e r ,



th o  o w n e r  h a s o n fy  o n e  m o n th  in  w h ich  to  p u rsu e  th e  o n ly  r e m e d y  w h ich  
fcjio S ta tu te  a l lo w s  h im  ; i f  a  to ta lly  in c o r r e c t  a ssessm en t fo r  in c o m e  
ta x  is  m a d e , th o  assesseo  h as o n ly  o n e  m o n th  in w h ic h  t o  o b je c t ,  o r  e lse  a  
C o u rt  w ill b o  b o u n d  t o  s e t  in  m o t io n  its  p r o ce s s  o f  e x e c u t io n  f o r  th e  
r e c o v e r y  o f  th e  t a x .  I f  s. 31 B  o f  th e  In d u str ia l D is p u te s  A c t  h a d  it s e lf  
sp e c ifie d  t h a t  a n  a p p lic a t io n  t o  a  L a b o u r  T r ib u n a l m u s t  b o  m a d e  
w ith in  th r e e  m o n th s  o f  th e  te rm in a tio n  o f  a  w o r k m a n ’s  se rv ices , th e  
cr it ic ism  th a t  th e  r ig h t  co n fe rre d  b y  th e  S e c t io n  is  v ir tu a lty  h o  r ig h t  a t  
a ll w o u ld  su r e ly  b e  u n rea son a b le . H o w  th e n  is  i t  r e a so n a b le  t o  s a y  
th a t  a  R e g u la t io n ' w h ich  im p oses  th e  sa m e  t im e  l im it  c o n s titu te s  
a  “  t o t a l  d e p r iv a t io n  ”  o f  th e  r ig h t  o f  access ?

W it h  m u c h  r e s p e c t , I  m u st d iffer  fro m  th e  in it ia l a p p ro a ch  t o  th e  
c o n t e x t  o f  R e g u la t io n  16 w h ich  w as m a d e  in  Earn Banda’s ca se , a n d  
fr o m  th e  c o n s e q u e n t  o p in io n  th a t  tlie  R e g u la t io n  c o n s t itu te s  a  “  to t a l  
d e p r iv a t io n  ”  o f  t h e  n e w  re m e d y  w h ich  th e  A c t  a llow s .

I n  co n s id e r in g  t h e  v a lid ity  o f  R e g u la t io n  16 , it  is  u se fu l t o  h a v e  reg a rd  
to  th e  c ir c u m s ta n ce s  in  w h ich  th e  leg is la tion  re la t in g  t o  L a b o u r  T r ib u n a ls  
ca m e  in t o  o p e r a t io n .

P r o v is io n  r e la t in g  to  L a b o u r  T rib u n a ls  w a s in tr o d u c e d  in t o  th e  
p r in c ip a l A c t  b y  th e  a m en d in g  A c t  H o . 62  o f  19 57 , w h ich  in se rte d  a 
n e w  P a r t  I V A  c o n ta in in g  S ection s  3 1 A , 3 1 B , 3 1 C  a n d  3 1 D .

T h e  a m e n d in g  A c t  r e ce iv e d  th e  assen t o f  th e  G o v e r n o r -G e n e r a l o n  
3 0 th  D e c e m b e r  19 5 7 . T h e re a fte r  th e  re g u la t io n s  u n d e r  th e  t i t le  o f  
“ In d u s tr ia l D is p u te s  R e g u la t io n s , 1958 ”  w e re  m a d e  b y  th e  M in ister . 
B u t  th e  r e g u la t io n s  d id  n o t  th en  ta k e  e ffe ct . T h e y  w ere , in  te rm s o f  
su b -s e ct io n  (2 ) o f  s . 3 9 , a p p ro v e d  b y  th e  H o u s e  o f  R e p r e s e n ta t iv e s  o n  
2 0 th  N o v e m b e r  19 58  a n d  b y  th e  S en ate , a n d  th e y  t o o k  e ffe c t  o n ty  a fte r  
n o t if ic a t io n  o f  s u c h  a p p r o v a l w a s p u b lish e d  in  th e  Gazette o f  2 n d  M a rch  
1959.

E v e n  a t  th is  s ta g e , d e sp ite  th e  e n a c tm e n t  o f  P a r t  I V A  a n d  o f  th e  
R e g u la t io n s , th e r e  w a s  y e t  n o t  in  ex iste n ce  a n y  L a b o u r  T r ib u n a l, a n d  
th e  firs t  o f  th e so  T r ib u n a ls  w as estab lish ed  b y  t h e  M in is te r  u n d e r  s. 3 1 A  
o f  th o  A c t  o n ly  in  M a y  1959- I n  th e  resu lt, w h e n  h i a n d  a ft e r  M a y  1959 
w o rk m e n  w e r e  fir s t  a b le  to  ex erc ise  th e ir  r ig h t  o f  a c ce ss  t o  L a b o u r  
T r ib u n a ls , t h e  c o m p o s ite  sch em o co n ta in e d  in  P a r t  I V A  a n d  in  th e  
R e g u la t io n s  in c lu d e d  th e  p ro v is io n  in  R e g u la t io n  1 6  lim itin g  th e  tim e  
w ith in  w h ic h  a p p lic a t io n s  m a y  b e  m a d e  t o  a  L a b o u r  T r ib u n a l. T h e  
sch e m e , b e  i t  n o t e d ,  c o u ld  n o t  h a v e  o p e ra te d  w it h o u t  th e  R e g u la t io n s , 
f o r  n u m e ro u s  m a tte r s  h a d  to  b e  p r o v id e d  f o r  in  t h e  R e g u la t io n s  b e fo r e  
t h e  r ig h t  o f  acp 'oss c o u ld  b e  e ffe c t iv e ly  e x e rc ise d  a n d  b e fo r e  t h e  T r ib u n a ls  
c o u ld  p 'e rfo rm  th e ir  fu n c tio n s . T h u s , fr o m  th e  m o m e n t  w h e n  th o  sch e m e  
b e c a m e  e f fe c t iv e  in  la w , i t  c o n ta in e d  th is  l im ita t io n  as  t o  th e  t im e  fo r  
R ecess t o  L a b o u r  T r ib u n a ls . H a v in g  re g a rd  t o  th e s e  c ircu m sta n ce s , 
cbh b 'etn in g  t h b  c b m in g  in tb  e ffe c t  o f  th o  le g is la t io n  a n d  t h e  su b s id ia ry
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leg is la tion  c o n ce rn in g  L a b o u r  T r ib u n a ls , I  am  u n a b le  t o  a g r e e  t h a t  
w ork m en  h a d  a t  a n y  s ta g o  e n jo y e d  a n y  r ig h t  w h ich  w as hater ta k e n  a w a y  
b y  R e g u la t io n  16. T h is  is  a n o th e r  re a so n  w h y  I  d o  n o t  a g r e e  t h a t  th e r e  
w as a n y  “  d e p r iv a t io n

W e e ra m a n try  J .  s ta tes  th a t  “  it is doubtful th a t  th e  im p o s it io n  o f  s u c h  
a  ru le  (th a t  is th o  lim ita t io n  o f  t im e ) is a  sine qua non fo r  c a n n in g  o u t  
th e  p ro v is io n s  o f  th e  A c t  o r  g iv in g  e f fe c t  t o  its  p r in c ip le s  A s  t o  th is  
m a tte r , it  is fa ir ly  c le a r  f r o m  th e  fa c t  th a t  th e  M in ister  m a d e  R e g u la t io n  
16 th a t  h o  h im se lf c o n s id e r e d  i t  n e ce ssa ry  to  d o  so  fo r  t h e  p u r p o s e s  
sp ecified  in  p a ra g ra p h  (h) o f  s . 39 (1 ). T h e re  m a y  o f  c o u r se  b e  in s ta n ce s  
w h ore  i t  is m a n ife s t  t o  a  C o u r t  t h a t  so m e  p ro v is io n  in  a  r e g u la t io n  is 
q u ite  u n co n n e cte d  w ith  th e  o b je c t s  a n d  p u rp oses  o f  an  A c t ; b u t  i f  a  
C ou rt is  only doubtful w h e th e r  a  R e g u la t io n  is n e ce ssa ry  fo r  t h o  p u r p o s e s  
sp ecified  in  p a ra g ra p h  (h), th e n  a  d e c is io n  th a t  it  is ultra vires m a y  n o t  
rest o n  sa fe  g ro u n d s . I n  fa c t  th o  ju d g m e n t  d o cs  refer t o  th e  c o n s id e r a t io n  
th a t  sta le  cla im s m u s t  b e  d is co u r a g e d . T h e re  is th e  fu rth e r  c o n s id e r a t io n  
th a t  th e  im p o s it io n  o f  a  t im e  lim it  b y  R e g u la t io n  16 m a y  w ell b e  s a lu ta r y , 
in  th a t  em p loyers  c a n  o r d e r  th e ir  a ffa irs  w ith  th e  k n o w le d g e  th a t  c la im s  
b y  fo rm e r  w ork m en  fo r  c o m p e n s a t io n  o r  re -in s ta tem en t c a n n o t  b o  s e t  
u p  a fte r  th e  lap se  o f  a  s p e c if ie d  p e r io d . I t  has to  b o  b o r n e  in  m in d  
th a t  w h ile  th e  im m e d ia te  p u r p o s e  o f  th e  In d u str ia l D is p u te s  A c t  is  t o  
secu re  tjio  se ttlem en t o f  in d u s tr ia l d isp u tes , th o  u lt im a te  p u r p o s e  is  t o  
p r o m o te  th e  e ffic ien t a d m in is tra t io n  o f  in d u str ia l u n d e rta k in g s .

T h e  n ew  S e ctio n s  o f  th e  A c t  a l lo w e d  to  w ork m en  th e  h ith e r t o  u n k n o w n  
r e lie f  o f  re -in s ta tem en t, o r  o f  c o m p e n s a t io n  in  lieu  th ereo f. T h e  M in is te r  
m a y  w ell h ave  co n s id e re d  th a t  p r e ju d ic e  a n d  d iso rg a n isa tio n  w ill  en su e  
i f  r e lie f  o f  th is  k in d  is  g r a n te d  lo n g  a fte r  a  w o rk m a n ’s s e r v ic e s  a re  
term in a ted , a n d  th a t  a  t im e  lim it  fo r  a p p lica tion s  w as n e c e s s a r y  f o r  
g iv in g  e ffect to  th o  p r in c ip le s  u p o n  w h ich  th e  r ig h t  t o  s u c h  r e l ie f  c a n  
fa ir ly  b e  based .

I n  the, case  o f  Kruse v. Johnson \  a  D iv is io n a l C o u rt  o f  s e v e n  J u d g e s  
w as sp ecia lly  c o n v e n e d  t o  c o n s id e r  a  b y - la w  passed  b y  a  C o u n t y  C o u n c il  
restr ic tin g  stree t n o ises  in  a  re s id e n tia l area . T h o  C o u r t  h e ld  (w ith  
o n e  d issen t) th a t  th o  b y - la w  w a s  v a lid . L o r d  R u sso ll o f  K i l lo w e n  C .J . 
m a d e  th o  fo llo w in g  o b s e r v a t io n s  :—

“  W h en  th e  c o u r t  is  c a lle d  u p o n  to  con s id er  th e  b y - la w s  o f  p u b l i c  
rep resen ta tive  b o d ie s  c lo th e d  w ith  th o  a m p le  a u t h o r ^ ' w h ic h  I  h a v e  
d escr ib ed , a n d  e x e rc is in g  th a t  a u th o r ity  a c co m p a n ie d  b y  t h e  c h e c k s  
a n d  sa fegu ards w h ich  h a v e  b e e n  m e n tio n e d , I  th in k  th e  c o n s id e r a t io n  
o f  su ch  b y -la w s  o u g h t  to  b e  a p p ro a ch e d  fron t a  d iffe r e n t  s t a n d p o in t .  
T h e y  o u g h t t o  b o  s u p p o r te d  i f  p oss ib le . T h e y  o u g h t  t o  b e , a s  h as 
b e e n  sa id , ‘ b e n e v o le n t ly  ’ in te r p r e te d , an d  c re d it  o u g h t  t o  b o  g iv e n  
t o  th ose  w ho h a v e  to  a d m in is te r  th em  th at th e y  w ill b e  r e a s o n a b ly  
ad m in istered . T h is  in v o lv e s  th o  in tro d u ct io n  o f  n o  n e w  c a n o n  o f  
con stru ction . B u t , fu r th e r , lo o k in g  t o  th e  ch a ra cte r  o f  t h e  b o d y
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leg is la tin g  u n d e r  th e  d e le g a te d  a u th o r ity  o f  P a r lia m e n t , t o  th e  
su b je c t -m a tte r  o f  su ch  le g is la tio n , a n d  to  th e  n a tu r e  a n d  e x t e n t  o f  th e 
a u th o r ity  g iv e n  t o  d e a l w ith  m a tte rs  w h ich  c o n c e rn  th e m , e n d  in  
th e  m a n n er  w h ich  t o  th e m  sh a ll se e m  m eet, I  th in k  c o u r ts  o f  ju s t ic e  
o u g h t  to  b o  s lo w  t o  c o n d e m n  as in v a lid  a n y  b y -la w , s o  m a d e  u n d e r  
su ch  c o n d it io n s , o n  th e  g ro u n d  o f  su p p o s e d  u n re a so n a b le n e ss . 
N o tw ith s ta n d in g  w h a t  C o ck b u rn  C .J . sa id  in  Bailey v. Williamson, 
an  a n a lo g o u s  ca se , I  d o  n o t  m ea n  to  sa y  th a t  th e r e  m a y  n o t  b e  
cases in  w h ich  i t  w o u ld  b e  th e  d u ty  o f  th e  C ou rt t o  c o n d e m n  b y -la w s , 
m a d e  u n d er  su ch  a u th o r ity  as  th ese  w ere  m a d e , as in v a lid  b e ca u se  
u n rea son a b le . B u t  u n re a so n a b le  in  w h a t  sen se ? I f ,  f o r  in s ta n ce , 
th e y  w ere  fo u n d  t o  b e  p a r t ia l a n d  u n eq u a l in  th e ir  o p e r a t io n  as  b e tw een  
d iffe re n t c lasses ; i f  t h e y  w e re  m a n ifestly  u n j u s t ; i f  t h e y  d is c lo s e d  
b a d  fa ith  ; i f  th e y  in v o lv e d  su ch  o p p re ss iv e  o r  g ra tu ito u s  in te r fe re n ce  
w ith  th e  r ig h ts  o f  th o s e  s u b je c t  t o  th em  as c o u ld  fin d  n o  ju s t if ic a t io n  
in  th e  m in d s o f  r e a so n a b le  m e n , th e  c o u r t  m ig h t w ell s a y  : ‘ P a r lia  m en t 
n e v e r  in te n d e d  to  g iv e  a u th o r ity  to  m a k e  su ch  r u l e s ; t h e y  are  
u n rea son a b le  a n d  ultra vires B u t  i t  is  in th is  sen se , a n d  in  th is  
sense o n ly , a s  I  c o n c e iv e , th a t  th e  qu estion  o f  u n re a so n a b le n e ss  can  
p r o p e r ly  b e  re g a rd e d . A  b y - la w  is n o t  u n rea son a b le  m e r e ly  b e c a u s e  a 
p a rt icu la r  J u d g e  m a y  th in k  th a t  i t  g oe3  fu rth e r  th a n  is  p r u d e n t  o r  
n ecessa ry  o r  c o n v e n ie n t , o r  b eca u se  it  is n o t  a c c o m p a n ie d  b y  a  
q u a lifica tion  o r  a n  e x c e p t io n  w h ich  som e  J u d g e s  m a y  th in k  o u g h t  
t o  b e  th ere . ”

T h ese  o b s e rv a t io n s  w e re  c it e d  w ith  a p p ro v a l b y  S c o t t  L . J .  in  Sparks v.
Edward Ash, Ltd.1 w h o  a lso  m a d e  th e  fo llo w in g  c o m m e n t :—

“  I f  it  is th e  d u t y  o f  th e  c o u r ts  t o  recog n ise  a n d  tr u s t  th e  d is c r e t io n  
o f  lo ca l a u th or itie s , p iu c h  m o r e  m u st i t  be  so  in  th e  ca se  o f  a  m in is te r  
d ir e c t ly  re sp o n s ib le  t o  P a r lia m e n t  a n d  en tru sted  b y  t h e  c o n s t itu t io n  
w ith  th e  fu n c t io n  o f  a d m in is te r in g  th e  d e p a rtm e n t to  w h ich  th e  r e le v a n t 
fie ld  o f  n a tio n a l a c t iv it y  is  re m itte d . O ver  a n d  a b o v e  th e se  g ro u n d s  
f o r  tru stin g  t o  th a t  m in is te r ’s co n s titu t io n a l d is cre tio n  is  th e  fu rth e r  
con s id era tion  th a t  th e se  reg u la t io n s  h a v e  to  b e  la id  o n  th e  ta b le  o f  
b o th  H ou ses . ”

T h e  In d u s tr ia l D is p u te s  R e g u la t io n s , th o  validity- o f  o n e  o f  w h ic h  has 
been  ch a llen g ed , w ere  m a d e  by7 a  M in ister  d ir e c t ly  r e sp o n s ib le  t o  
P a r l ia m e n t ; u n d e r  s u b -s e c t io n  (2 ) o f  s. 39 th e y  w e re  n o t  m erely7 la id  
o n  th e  ta b lo  o f  b o th  H o u se s , b u t  w ero  in  fa c t  a p p r o v e d  e x p re s s ly  by7 a 
v o te  o f  b o th  H o u se s  o f  o u r  P a r lia m e n t. T h u s  in th is  ca se  w e  a re  in v ite d  
to  h o ld  th a t  R e g u la t io n  16 w a s  n o t  n ecessa ry  fo r  th e  p u r p o s e  o f  c a rry in g  
o u t  th e  p r o v is io n s  o f  th e  p r in c ip a l A c t ,  d e sp ite  th e  fa c t  th a t  P a r lia m e n t , 
w h ich  h a d  p r o v id e d  f o r  th e  esta b lish m en t o f  L a b o u r  T r ib u n a ls , h a d  
a p p ro v e d  th is  re g u la t io n  a n d  th u s  p e rm itte d  i t  t o  h a v e  le g a l e ffe ct .
I n  th e  la n g u a ge  o f  L o r d  R u ss e ll, I  am  satisfied  th a t  ”  c r e d it  o u g h t  t o  b o  
g iv e n  ”  t o  th e  M in ister  w h o  m a d e  th is  R e g u la t io n  a n d  t o  P a r lia m e n t

-------K  302*3 (2/72)
1 (1943) 1 K . B. 223.
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w h ich  a p p r o v e  it . th a t  t h e  R e g u la t io n  w as m a d o  a n d  a p p r o v e d  b e c a u s e  
i t  w a s n e c e s s a r j.  j r  th e  p u r p o s e s  se t  o u t  in  p a ra g ra p h (^ ) o f  S e c t io n  3 9  (1 ). 
F o r  th is  reason  th e  v a l id it y  o f  th e  re g u la t io n  “  o u g h t  t o  b o  s u p p o r t e d  i f  
p o s s ib le  ”  a n d  I  feel b o u n d  a c c o r d in g ly  t o  u p h o ld  its  v a lid ity  a s  b e in g  
“  n e ce ssa ry  fo r  ca rry in g  o u t  t h e  p r o v is io n s  o f  th is  A c t

T r u e  i t  i3 th a t  i t  is  t h o  fu n c t io n  o f  th o  C ou rt, a n d  n o t  o f  P a r lia m e n t ,  
t o  in terp re t law s. B u t  w h e r e , a s  in  th is  case, P a r lia m e n t  h a s  i t s e l f  
a p p r o v e d  a  R e g u la t io n , t h a t  is  a  m a tte r  w h ich  h as t o  b e  ta k e n  in t o  
a c c o u n t  in  con s id er in g  w h e t h e r  P a r lia m en t in te n d e d  t h a t  s u c h  a  
R e g u la t io n  m a y  b o  “  n e c e s s a r y  f o r  ca r ry in g  o u t  th e  p r o v is io n s  o f  th o  
A c t  o r  g iv in g  e ffe c t  t o  it s  p r in c ip le s

H a v in g  rega rd  t o  th o  c o n c lu s io n  w h ich  I  h a v o  re a ch e d , th e r e  is  n o  
n e ce s s ity  in  th is  ca se  t o  r e v ie w  th e  correctn ess  o f  th e  o p in io n  e x p r e s s e d  
in  th o  ju d g m e n t  in  Earn Banda’s ca se  th a t  “  it  is  w ithin, th o  c o m p e t e n c e  
o f  th o  C ou rt t o  s u b je c t  r e g u la t io n s  t o  th o  ultra vires te s t  ” , d e s p it e  th o  
p r o v is io n s  o f  s u b -s e c t io n  (2 )  o f  s. 3 9  o f  th o  A c t ,  a n d  d e s p ite  th e  fa c t  
th a t  th ose  regu la tion s  w e r e  a p p r o v e d  b y  P a r lia m en t. I  r e s tr ic t  m y s e l f  
t o  ju s t  o n e  o b s e rv a t io n  : w h ile  th e r e  h a v e  been  cr it ic ism s o f  th e  d ic t a  o f  
L o r d  H ersch e ll in  Lockwood’s  ca se , th ere  has a p p a r e n t ly  n o t  b e e n  d u r in g  
t h e  su cceed in g  75 years any  in s ta n ce  in  w h ich  a n  E n g lish  C o u r t  h a s  
ru le d  t o  b e  ultra vires a n y  su b s id ia r y  leg isla tion  m a d e  b y  a  M in is te r  
w h ich  h a s been  d u ly  la id  b e fo r e  P a r lia m e n t, o r  w h ich  (as in  t h e  in s t a n t  
case ) h a s  b een  a c tu a lly  a p p r o v e d  b y  P arliam en t.

I n  th e  resu lt I  w o u ld  s e t  a s id e  th e  o rd e r  o f  th o  P r e s id e n t  o f  th o  L a b o u r  
T r ib u n a l d a te d  2 7 th  O c t o b e r  19 69  a n d  d ism iss th o  a p p lic a t io n  m a d e  t o  
t h e  T r ib u n a l b y  th e  a p p lic a n t-r e s p o n d e n t .

S i b  m a k e , J .— I  agree .

S a m e b a w i c k k a m e , J . —

I n  th is  m a tter  I  h a v e  t h e  m is fo r tu n o  to  d isa g ree  w ith  th e  v ie w  ta k e n  
b } f M y  L o rd , th o  C h ie f  J u s t ic e  a n d  S irim an e, J .  A s  th e  a p p e a l w a s  s e t  
d o w n  fo r  h earing  b e fo r e  u s  t o  r e v ie w  a  d ec is ion  o f  th is  C o u r t  a n d  is  
th e re fo re  o f  so m e  im p o r t a n c e  I  p ro p o so  to  s ta te  th o  g r o u n d s  o f  m y  
d issen t.

T h o  m a tter  fo r  c o n s id e r a t io n  w a s w h eth er th o  d e c is io n  in  Earn Banda 
v. Eiver Valleys Development Board1 c o r r e c t ly  h e ld  R e g u la t io n  16 o f  
t h e  In d u str ia l D isp u te s  R e g u la t io n s , 1958, to  b e  ultra vires. I t  is  t o  b e  
n o te d  th a t  a  w o rk m a n  d o e s  n o t  h a v e  a  p re -e x is t in g  r ig h t  b y  v ir t u e  o f  
so m e  o th e r  ru le o f  la w  w h ic h  h o  seek s to  cn fo r co  b y  h is  a p p lic a t io n  to  a  
L a b o u r  T ribu n al. H e  d if fe r s  in  th is  resp ect fr o m  a  p a r t y  t o  a n  
a c t io n  w h o  seeks t o  e n fo r c o  a  r ig h t  to  w h ich  h o  c la im s  h o  is

1 (1968) 71 N. L. B 25.
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a lre a d y  e n t it le d . T h e  r e lie f  o r  redress o b t a in e d  fr o m  a  la b o u r  tr ib u n a l 
is n o t  r e fc r a b lo  t o  a  p r io r  legal r igh t b u t  is  granted b y  tho o r d e r  an d  
co m e s  in t o  o x is t e n c o  o n  t l io  m a k in g  o f  th e  o r d e r . T h e  o r d e r  a n d  th o  o rd e r  
a lo n o  is  in  la w  th o  fons el origo o f  th o  e n t it le m e n t  to  re lie f  o r  red ress 
a w a rd e d  b y  it .  B e fo r o  th e  re lie f  is sp e lle d  o u t  in  th o  o r d e r  n o  leg a l 
r ig h t  t o  it  e x is ts . A c c o r d in g ly  in  p o in t  o f  la w  th o  r ig h t  w h ich  th e  w o r k ­
m a n  h as is  th e  r ig h t  t o  o b ta in  a n  ord er  w h ich  is  ju s t  a n d  e q u ita b le  on  an 
a p p lic a t io n  t o  a  la b o u r  tr ib u n a l an d  in  th o  c ircu m sta n ce s  th a t  r ig h t  
ap jm a rs  to  m o  t o  b o  in  th o  n a tu ro  o f  a  s u b s ta n t iv e  r ig h t.

B y  its  v e r y  n a tu r o  th a t  r ig h t  is n o t  w id e r  th a n  th o  r ig h t  o r  p o w e r  o f  

th e  w o r k m a n  t o  m a k e  an  a p p lica tion  t o  th o  la b o u r  tr ib u n a l. A n y  
l im ita t io n  o f  t im e  w ith in  w h ich  su ch  an  a p p lic a t io n  m a y  b o  m a d e  w ill 

o p e r a t o  t o  r e s t r ic t  th a t  r ig h t. T h e  A c t  c o n ta in s  n o  ex p re ss  p r o v is io n  
s e t t in g  a  t im e  l im it  f o r  an  a p p lica tion . T h o  re q u ire m e n t  th a t  th e  o rd o r  
m a d e  sh a ll b o  ju s t  a n d  e q u ita b le  w ill h o w e v e r  in d ir e c t ly  h a v o  th o  e ffe c t  

o f  p r e c lu d in g  th o  g r a n t  o f  re lie f  on  s ta le  a p p lic a t io n s . O n ly  in  an  
e x c e p t io n a l  ca se , f o r  e x a m p le , w ill it  b e  ju s t  a n d  e q u ita b le  to  o rd e r  
re in s ta te m e n t  w h e r e  th e re  has been  d e la y  in  m a k in g  th o  a p p lic a t io n . 
I t  is  a  g e n e ra l r u le  t h a t  w h ero  th o  q u e s t io n  o f  th o  g ra n t  o f  e q u ita b le  
r e l ie f  is  in  q u e s t io n , la ch e s  m a y  ba r th o  g r a n t  o f  re lie f. I t  is  not delay 
b y  i t s e l f  b u t  d e la y  w h ich  h a v in g  rega rd  t o  th o  c ircu m sta n ce s  o f  th e  
p a r t icu la r  m a tt e r  re n d e rs  th e  g ra n t o f  r e l ie f  h a rsh  o r  u n fa ir  th a t ' 

c o n s t itu te s  la ch e s . T h e  p o s it io n  u n d er a n d  in  te rm s  o f  th e  p ro v is io n s  
o f  th e  A c t  is  t h a t  d e la y  sh ou ld  b e  con s id ered  w it h  r e fe re n ce  t o  th e  fa c ts  
o f  a  p a r t icu la r  c a so  a n d  w o u ld  op era te  t o  defeat, am a p p lic a t io n  o n ly  in  

c ir c u m sta n ce s  w h e r e  th e  lap se  o f  tim e  h a s  r e n d e re d  th o  g ra n t o f  r e lie f  
n o t  e q u ita b le . A ir  a r b i t n r y  t im o  lim it a p p lic a b le  t o  e a ch  a n d  e v e r y  
a p p lic a t io n  th a t  m a y  b o  m a d e  a n d  w h ich  p r e c lu d e s  th e  g ra n t o f  r e lie f  

o n  a n  a p p lic a t io n  m a d o  o u ts id o  th a t t im e  l im it  w ith o u t  a n y  re fe ren co  
t o  th e  fa c ts  a n d  c ircu m sta n ce s  o f  th e ca so  is  th e  a n tith e s is  o f  th e  p o s it io n  

u n d e r  th o  A c t .

R e g u la t io n  16 w h ic h  p ro v id e s  a  tim e  lim it  o f  th re e  m o n th s  fo r  th o  
m a k in g  o f  a n  a p p lic a t io n  is  th ere fo ro , in  m y  o p in io n , fu n d a m e n ta lly  

o p p o s e d  b o th  t o  th o  p ro v is io n s  o f  th o  A c t  a n d  th o  p r in c ip le s  u n d er ly in g  
th e m . S e c t io n  3 9  (1 ) (b) au th orises  th e m a k in g  o f  re g u la t io n  “  in  re sp e c t  
o f  a ll m a tto r s  n e ce s sa r y  f o r  ca rry in g  o u t  th e  p r o v is io n s  o f  th o  A c t  o r  
g iv in g  e f fe c t  t o  t h o  p r in c ip le s  th o r c o f  ” . R e g u la t io n  16 a p p ea rs  to  m e  

n e ith o r  t o  c a r r y  o u t  th e  p ro v is io n s  o f  th o  A c t  n o r  t o  g iv e  o f fe c t  t o  th o  

p r in c ip le s  o f  s u c h  p r o v is io n  o r  o f  th o  A c t  a n d  is  th e r e fo ro  ultra vires 
a n d  in o p e r a t iv e .

T h o  la s t  p r o v is io n  in  s . 39  is :—

"  E v o r y  r e g u la t io n  so  a p p ro v e d  sh all b e  a s  v a lid  an d  e ffe ctu a l as 

th o u g h  i t  w e re  h e re in  en a c te d . ”
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I  am  o f  th e  v ie w  t h a t  th is  p ro v is io n  o n ly  a p p lie s  t o  a  re g u la t io n  d u ly  
m a d e  w ith in  t h e  r u le  m a k in g  p ow er. I  a m  n o t  d e te rr e d  fr o m  ta k in g  
th is  v ie w  b y  th e  d ic tu m  o f  L o r d  H ersch e ll in  Institute o f Patent Agents v. 
Lockiuood h  G r iff ith  a n d  S h e e t : P r in c ip le s  o f  A d m in is t ra t iv e  L a w  
(2n d  e d it io n )  s ta te s , “  M u c h  d iscu ssion  ha,B fo l lo w e d  Lockwood's ca se  a n d  
th e  C o m m it te e  o n  M in iste rs  P o w e rs  (C m d . 4 0 6 0  p .  40 ) th o u g h t  th a t  
Minister o f Health v. The King  (o n  t h e  p r o s e c u t io n  o f  Y a f fe )— 1931 
A .C . 4 9 4 — h a d  m a d e  c le a r  th a t  L o r d  H o r s c h e l l ’s d ic t a  w e re  n o t  t o  b e  
fo l lo w e d  O n  th is  p o in t  I  agree w ith  r e s p e c t  w ith  th e  o b s e rv a t io n s  
o f  W e e r a m a n tr y ,  J . ,  in  Ram Banda’s case .

I  a m  t h e r e fo r e  o f  th e  v ie w  th a t  Ram Banda v. River Valleys Development 
Board w a s  c o r r e c t ly  d e c id e d . O n th e  f in d in g  a t  w h ic h  I  h a v e  a rr iv e d  
i t  w ill h e  n e c e s s a r y  t o  h e a r  fu rth er a rg u m e n t o n  th e  o th e r  m a tters  ra ised  

in  th e  a p p e a l.

Appeal allowed.


