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E D W A B D , A pp ellan t, and D E  S IL V A , R espondent.
/

42— D . C. (In ty .) Matara, 15,1X9.

Execution—Appeal filed by judgment-debtor—Subsequent application by decree- 
holder for execution of decree—Notice to judgment-debtor—Condition 
precedent—Civil Procedure Code, s. 763.

In an application for execution of decree after an appeal has been filed 
by the judgment-debtor it is the duty of the judgment-creditor to make 
the judgment-debtor a party respondent. The failure to comply with 
this requirement of section 763 of the Civil Procedure Code would result 
in a failure of jurisdiction or power of the court to act and would render 
anything done or any order made thereafter devoid of legal consequence.

^  P P E A L  from  an order o f  th e  D istrict Ju dge o f M atara.

H . V. Perera, K .C . (w ith  h im  Vernon W ijetunga), for the defendant, 
appellant.

N. E . W eerasooria, K .C . (w ith  h im  H . W . Jayewardene), fo r  the 
plaintiff, respondent.

Cur. adv. vult.

A ugust 21, 1945. Soeetsz A .C .J .—

T h e respondent to  th is appeal obtained  ju d g m en t against the ap pellant 
for  a certain  sum  o f  m on ey . T h e ap pellant lodged an appeal on  S ep t
em ber 7, 1943. T h erea fter, the respon dent applied  fo r  and obtained  a 
w rit o f  execu tion  returnable on  M arch  18, 1944. H e  did n ot m ake the 
appellant a party-respon den t to  th at application . O n S ep tem ber 16, 
1943, the ap p e lla n t’-s p roctor  m ov ed  to  have th e w rit reca lled  on  the 
ground th at the application  for  it had been  m ade in contravention  o f  the 
requ irem ent o f  section  763 o f  the C ivil P rocedure C ode in that, although 
his c lien t had taken an appeal at the tim e the w rit w as applied  for, he 
had n ot been  m ade a respondent to  the ap plication . T h is m otion  w a s  
fixed  for  inquiry on  S ep tem b er 29, 1943, bu t on  that date a settlem ent 
w as reached, the - respon den t undertaking to  give security  in  the am ount 
o f  the F is ca l ’s  va luation  o f  such  property  as cam e to  be  seized on  th e w rit, 
be fore  p roceed in g  fu rth er w ith  its execution . H ow ever, on  O ctober 12, 
1943, th e  resp on d en t’ s p roctor  in form ed th e C ourt that “  h is c lien t was 
n ot tendering security  ”  and, thereupon , the C ourt m ade th is order: 
“  R e ca ll writ- u n execu ted . F orw ard  appeal in due c o u rse .”  O n the 
sam e day, th e . a p p e lla n t’s p roctor  brou gh t to  the notice  o f  the Court 
th at the F isca l had already seized property on  the w rit that had issued 
on  S ep tem ber 9, 1943, and he asked that the F isca l be d irected  to  release 
th a t p roperty  from  seizure. T h is w as allow ed and  the F isca l w as directed 
accord ing ly . F o u r  m on th s later, n am ely , on  F ebruary  28, 1944, th e  
resp on d en t’ s p roctor  filed  a fresh  ap p lication  for  w rit and asked that 
w rit be  isstied, on  the responden t tendering the necessary secu rity
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T h e  J u d g e  m a d e  order “  C a ll on  B e n c h  O n th e  fo llow in g  d a y , F e b 
ruary 2d, 1944, th e  case  w as so  ca lled , and  the fo llow in g  order w as m a d e :

“  I  a llow  ap p lication  fo r  w rit on  secu rity  based  on  th e F is c a l ’s 
va luation  o f  th e p rop erty  s e iz e d .”

T h is application  and  th e order u p on  it w ere m ade ex  parte. T h e 
a p p e lla n t h a d  n o t been  m a d e  resp on d en t o r  g iven  n otice  and  h e  w as 
n ot presen t b e fore  th e C ou rt. B u t , h e  appears to  h ave  heard  o f  w h a t had  
h appened , for  tw o  d ays la ter, on  M a rch  2, 1944, his p rocto r  m o v e d  th at 
the w rit b e  reca lled  u n execu ted . T h is m otion  w as fixed  fo r  inquiry 
o n  M arch  9, 1944, and on  th at day, th e  C ou rt h eard  both  parties an d  m ade 
ord er  on  th e  fo llow in g  day  re fu sin g  to  reca ll the writ'. H e n ce  th is appeal.

T h e qu estion  n ow  is w h eth er th e order m a d e  on  F ebru ary  29 and 
M arch  10, 1944, are w ell fou n d ed . T h e  answ er to  th at qu estion  m u st 
d e p en d  on  th e correct in terp retation  o f  C h ap ter  49 an d , p articu larly  on  the 
co rre ct  in terpretation  o f  section  763 fo r , in  th is in stance, th e ap p lication  
fo r  execu tion  w as m ade b y  the ju d g m en t-cred ito r  and  w as m ade a fter 
a n  ap peal had been  filed . S ection  763 en acts that—

”  In  th e  case  o f  an ap p lica tion  be in g  m ade b y  th e ju d g m en t-cred itor  
for  execu tion  o f  a decree  w h ich  is a p p ea led  against, the ju d g m en t- 
debtor shall be m a d e  respon den t.

I f ,  on  any  such  ap p lica tion , an order is m ade for the execu tion  
o f  a d ecree  against w h ich  an  ap pea l is p en d in g , th e C ou rt w h ich  fram ed  
the decree  shall, on  su fficient cau se  be in g  sh ow n  b y  th e ap pellan t, 
require secu rity  to  be  g iven  for  th e  restitu tion  o f  any  prop erty  w hich  
m a y  be taken in  ex ecu tion  o f  th e decree , o r  fo r  the p a y m en t o f  the 
value o f  such  p rop erty , an d  for  th e  du e  p erform an ce  o f  the decree  or 
order o f  the S u prem e C ou rt.

A n d  w hen  an order has b een  passed  fo r  th e sale o f  im m ovab le  
prop erty  in  execu tion  o f  a d ecree  for  m o n e y , an d  an ap pea l is pending 
against such  d ecree , th e sa le shall, on  th e  ap p lication  o f  th e  judgrrjent- 
d eb tor , be stayed  until th e  ap p ea l is d isposed  o f, on  such  term s as to  
g iv ing  secu rity  or otherw ise as th e C ou rt w h ich  passed  the decree  th inks 
f i t . ”

• N ow , th e ordinary  ru le  is th a t o n ce  an  ap p ea l is  taken  from  th e  ju d g m en t 
a n d  decree  o f  an in ferior C ou rt, th e  ju r isd iction  o f  th at C ou rt in  resp ect 
o f  th a t case is su sp end ed  e x ce p t , o f  cou rse , in  rega rd  to  m a tters to  be  
d o n e  and d irection s to  be  g iven  fo r  th e perfecting , o f  th e ap pea l a n d . its 
transm ission  t o  th e  C ou rt o f  A p p ea l. A s  L o rd  W estb u ry , L o r d  C h a n ce llo r  
(1864 ), observed  in  A ttorney-G eneral v . Sillern \  “  th e  e ffe ct  o f  a righ t o f  
a p p ea l is th e  lim ita tion  o f  th e  ju r isd iction  o f  on e C ou rt and th e  exten sion  
o f  th e ju risd iction  o f  an oth er ” . I t  fo llo w s  as a co ro lla ry  th at on  th at 
right being  exercised  th e  ca se  sh ou ld  b e  m a in ta in ed  in  sta tu  quo till the 
ap p ella te  C ou rt h as d ea lt w ith  it  an d  g iven  its  decision . I t  is h ard ly  
n ecessary  to  labou r th e  p o in t s in ce  th e language o f  C h ap ter  49  o f  the 
C od e  m akes it  su ffic ie n tly  c le a r  t h a t .t h e  L eg isla tu re  in  en actin g , as it 
d id , w as crea tin g  an  ex ce p tio n  to  th e  ord in ary  ru le, b u t in  a  qualified

1 11 English Reports atp. 1208.
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and lim ited  w ay : I n  oth er w ords, th e  L egislatu re con tinu ed  th e ju risd ic
tion , that is to  say, th e  com p eten cy  o f  th e C ourt as the C ourt appointed 
to  try  and determ ine th e case, beyon d  its ordinary lim its, b u t it took  
care to  see, as it  a lm ost invariably does, th at its jurisdiction , in th e sense 
o f  its pow er to  act, and o f  its correct action  are m ade dependent on  the 
observance o f  rules o f  procedure. Som e o f  those rules are so v ita l, be in g  
o f  the spirit o f  th e law , o f  th e v ery  essence o f  jud icia l action , that a fa ilure  
t o  com p ly  -with th em  w ou ld  resu lt in a failure o f  jurisdiction  or p ow er  
to  act, and th at w ould  render anyth ing done or any order m ade th erea fter 
devoid  o f  legal consequ en ce. T h e  failure to  observe other rules, less- 
fundam ental, as pertaining to  the letter o f  the law  and to  m atters o f  
form  w ould  'n o t  p reven t th e  acqu isition  o f  ju risd iction  or pow er to  act,, 
b u t w ould  in volve the pxercise o f  it in  irregularity. Or, it  m ay  happen that 
the C ourt having acqu ired  jurisd iction , thereafter acts irregularly o r  
erroneously  and .thereby p re ju d ice  is caused  to  som e party. I n  these 
latter cases, it w ou ld  be for the party  concern ed  to  resort to  appropriate- 
action  to  repair the w rong or to  obtain  relief, and su b ject to  that, the 
thing done or th e  order m ade w ould  b e  binding upon the parties.

T h e question  then is to  w h ich  o f these categories the failure to  com p ly  
w ith  th e requ irem ent o f  section  763 that the ju d gm en t-d ebtor  shall be 
m ade a party  respondent shou ld  be  ascribed.

I n  regard to  that q u e s t io n ,i 'l  find  m y se lf assisted tod ay  m ore con fi
den tly  to  answ er I  ventured  to  give, in the case o f  K eel and others 
v . A sirw athan  and another ' ,  in  v iew  o f  the tw o opin ions delivered in the 
P rivy  C ouncil in  th e case o f  Ragunath Das v. Sundra Das K h e l r i a n d  
in the case  o f  Mallear Jun v. Nahari 5 o f  w hich  I  w as n ot been  aware.

I n  th e  form er case, section  248 o f  the In d ian  C ode o f C ivil P rocedure, 
th en  in force , requ ired th at a certa in  p arty  shou ld  be brought before  the 
C ourt b y  serving h im  w ith  the n otice  ind icated  in that section , calling 
upon  h im  to  show  cause w h y  th e  decree shou ld  n ot be  execu ted  against h im , 
and b y  obtain ing an -ord er binding upon  h im . T h is the ju dgm en t cred itor 
had* fa iled  .to do . T h eir  L ordsh ips h e ld  that th e party concern ed  w as n ot 
bound b y  anyth ing  th at w as d on e .. L ord  Parker observed  “  a n o tice  
under section  248 (th at w as th e section  o f the Indian  C ode that arose 
there. "H e re  it  w ou ld  b e  under section  763 o f our C ode) is necessary 
in  order th at th e C ourt shou ld  obta in  ju r is d ic t io n ” . R eferring  to  the 
la tter case  c ited  ab ove  and  to  another case T heir L ordsh ips observed as 
fo llow s “  a tten tion  w as ca lled  to  th e  case o f  Mallear Jun v. Nahari 
and another, b u t in  th eir  op in ion  there is n oth ing  in  th at case, th at has a 
bearing 'jip o n  the presen t appeal. A s  la id  d ow n  in  Oopal Chunder 
Chaterjee v . Qunanomi D a s i4 a n otice  under section  248 o f  the Code 
is necessary  in order that the Court should obtain jurisdiction to sell 
property  b y  w ay  o f  execu tion  as against th e lega l representative of 
a deceased  ju d gm en t-d eb tor . I n  th e case in . 27 In d ian  A pp ea ls (i .e ., 
Mallear Jun ’s case  supra) su ch  a n otice  h ad  b een  served, and the Court 
h ad  determ ined , as it  had  pow er to  d o  fo r  th e purpose o f  th e execu tion  
proceed ings,' th a t th e party  served  w ith  th e  n otice  w as in  fa c t the legal 
representative. I t  h ad , therefore, ju risd iction  to  sell though  th e

1 tc. l . w. m.
•  A . I . R. 1914 P . C. 129.

9 I .  L. R. 25 Bombay $38. 
* (1892) 20 Cole, at 370.
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decision  as to  w h o  w as th e leg a l representative  w as erron eous . . . .  
T h e  presen t ease is  o f  a  w h o lly  d ifferent ch aracter. N o  proper n otice  w as 
aerv ed  under th e  sec tion  an d  th e respon den ts h a d  fu ll n o tice  o f  and  
in d e e d  w ere responsib le  fo r  th e p roced u re  a d op ted  ” . I n  Mallear
J u n ’s case  (supra) L o r d  H oh h ou se  in th e  cou rse  o f  delivering  th e  op in ion  
o f  the Ju d icia l C om m ittee  said—

"  T h e  C od e  goes on  to  say  th at th e C ou rt shall issue a n otice  to  the 
p a rly  against w h om  ex ecu tion  is ap p lied  for . I t  d id  issue n o tice  to  
B am alin gappa . H e  co n te n d e d  th at h e w as n o t th e  righ t person  
b u t th e C ourt, h av ing  rece ived  th e  protest, d ecid ed  th at h e  v a k  the 
righ t person  and so- p roceed ed  w ith  the ex ecu tion . I n  so  d o in g  the 
■Court w as exercising  its ju risd iction . I t  m a d e  a sad  m istak e  it  is true, 
bu t a C ourt has ju risd iction  to  d ec id e  w ron g  as w e ll as righ t. I f  it 
decides w rong, the w ron ged  p a rty  ca n  on ly  take the course  p rescribed  
by  la w  fo r  settin g  m a tters righ t, and if  th a t cou rse  is n ot taken, th e 
decision , h ow ever w ron g, ca n n ot b e  d is tu rb e d .”

T o  ap p ly  those p rin cip les, th e  case  before  m e  fa lls u nequ ivoca lly  
w ith in  th e  ru le in  Ragunath Das v . Sundra Das Khelri (supra). S ection  
763 o f  our C ode en acts th at “  in th e case  o f  an  ap p lication  being  m ade 
by  the ju d g m en t-cred itor  fo r  ex ecu tion  o f  a d ecree  w h ich  is ap pea led  
against, th e ju d g m en t-d eb tor  sh all be  m a d e  resp on d en t ”  th a t is to  say 
th at he shall be  brou gh t be fore  th e  C ou rt or sh all b e  g iven  th e op p ortu n ity  
o f  com in g  b efore  the C ou rt b y  be in g  served  w ith  a notice ' ca lling  upon  
h im  to  show  cause, if h e  has an y cau se  to  sh ow , against the ap p lication  
for execu tion . T h is is" p recise ly  w h a t th e  p a rty  con cern ed  in th e  In d ia n  
case  and the ju d g m en t-cred ito r  in  th is ca se  fa iled  to  do . T h is failure 
in  resp ect o f  the original ap p lication  for ex ecu tion  in  th is case  p roved  
im m ateria l because the parties reach ed  a  se ttlem en t on  th at occa sion  
and agreed th at th e  w rit sh ou ld  go  on  th e ju d g m en t-cred itor  g iving  
secu rity . B u t  la ter th e ju d g m en t-cred ito r  resiled  from  th at agreem ent. 
H is  p rocto r  in form ed  the C ou rt th at “  h is  c lien t w as n o t  tendering  
secu rity  ” , and the C ou rt m a d e  order “  R eca ll w rit  unexecu ted .- F o r 
w ard  ap pea l in due course  ” . T h a t order p u t an  end to  th e ap p lication  
fo r  ex ecu tion . I t  w as ta n tam ou n t t o ’an  order refu sin g  to  a llow  execu tion  
o f  the decree  and in m y  v iew — primae impressionis— it w as n o t open  
t o  th e  ju d g m en t-cred itor  to  m ake an oth er ap p lica tion  fo r  ex ecu tion . 
B u t  le t us assum e th at it w as. S u ch  an ap p lication  w ou ld  nevertheless 
h ave  to  con form  to  th e requ irem en t o f  section  763 th at th e ju d g m en t- 
d e b to r  shall be  m ade resp on d en t. B u t  on  th is n ew  ap p lication  for  e x e cu 
tion  m ade b y  th e ju d g m en t-cred ito r  several m on th s la ter, on ce  again  the 
ju d g m en t-d eb tor  w as ignored . H e  w as n ot m a d e  .respond ent. T h at 
om ission  w as the om ission  o f  th e pa rty  in  th e  In d ia n  case  to o  and  it 
fo llo w s  in evitab ly  th at th e  resu lt m u st b e  th e sam e— a fa ilure  o f  ju risd ic
tion , n o t m erely  an irregular o r  an  erron eous exercise  o f  it  as happened  
in  the secon d  In d ia n  case  c ited , th at o f  Malkar Jun v. Nahari (supra).

C ou n sel for th e  resp on d en t sou gh t to  escap e  fro m  th is resu lt b y  relying  
on  th e fa c t  th at, in th is  case , th e  ju d g m en t-d eb tor  had  u ltim ate ly  the 
op p ortu n ity  o f  be ing  h eard  w h en  h e  ca m e be fore  th e  C ou rt to  ask th a t th e  
order m ade w ith ou t n o tice  to  h im  b e  rescin d ed . B u t  th at w as to o  la te .
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T h e law  gave h im  the right t o  be  heard b efore  th e order w as m ade. I t  
did n ot im pose upon  h im  th e  burden  o f  contending  against an  order that 
had  been  m ade, by  n o  m eans a  ligh t burden for, after all, a m an  convinced  
against h is w ill is o f  th e  sam e opin ion  still. I f  the judgm ent-debtor 
had b een  g iven  an opportu n ity  o f  show ing cause at the proper tim e he 
m igh t have su cceeded  to  th e ex ten t o f  securing the refusal o f  the applica
tion  altogether for  it  w as op en  to  th e C ourt under section  763 to  refuse 
th e  ap plication , or a t least to  the ex ten t o f  securing better term s. A t 
any rate, he w as en titled  to  try . T h e  w ords o f  -L o r d  Parker in 
Ragvnath D as’a case  apply  ex actly  on  the facts  o f  this ca se :

“  N o  proper n otice  w as served under the section  and the respondent 
had fu ll n otice  o f  and indeed  w as responsible fo r  the irregularities 
o f  the procedu re a d o p te d .”

F or these reasons, I  w ould  h old  th at the orders o f  M arch  10, 1944, 
and o f  F ebru ary  29, 1944, w ere m ade w ithout the C ourt equipping 
itself w ith  th e  pow er to  m ak e th em  and I  w ould , pro forma, set th e m ’ aside, 
a lthough  ex  hypothesi it is n ot necessary to  do so. T he respondent will 
p a y  the ap pellant the costs o f  both  Courts in respect o f this m atter.

Canekeratne J .— I  agree.
Appeal allowed.


