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P r e s e n t : Pereira J . and D e S a m p a y o A . J . 

S J X V A v. B A B U H A M Y . 

46—D. G. Galle, 9,918. 

Costs—Partition action brought in lower class—Land sold at six times 
the declared value—Motion by plaintiff to tax costs in the higher 
class—Stamps. 

Plaintiff in a partit ion act ion va lued the land at R s . 4,600. T h e 
defendants tacit ly accepted this valuation. The land was sold 
under a decree for sale a n d realized a s u m of R s . 26,280. Plaintiff 
then moved t o furnish the additional Btamp duty required for a case 
of that value and t o t a x costs according t o that class. 

Held, tha t the costs should be taxed in the class in which the 
action was inst i tuted and decided. 

D E SAMPAYO A . J . — T o tax costs n o w as in a case of a higher 
class would be t o g ive him expenses to which h e has not been put , 
and al low h i m in effect t o make a n extra profit out of t h e l i t igation 

I t will be t ime enough to consider (the mot ion as to s tamps) , 
if some one representing the public revenue m o v e s in the matter 
upon proper evidence that the case was• originally undervalued. 
The Attorney-General m a y even sue for the recovery of the 
deficiency of s tamps. 

'J^HE f a c t s appear from t h e j u d g m e n t . 

A. St. V. Jayewardene, for appe l lants . 

H. J. C. Pereira ( w i t h h i m Canekeratne), for respondent . 

Cur. adv. vult. 

J u n e 10, 1913 . D E SAMPAYO A . J . — 

Thi s i s a n act ion in s t i tu ted by t h e plaintiff-respondent i n D e c e m 
ber, 1909, for t h e part i t ion of a land w h i c h the plaintiff in h i s p la in t 
va lued at R s . 4 ,500 . T h e d e f e n d a n t s tac i t ly accepted th i s v a l u a t i o n , 
arid t h e case w a s proceeded w i t h o n - t h a t foot ing. On S e p t e m b e r 9 , 
1910, t h e Court entered a decree for t h e part i t ion of t h e land , w h i c h 
w a s s u b s e q u e n t l y var ied in to a decree for sa le , and ordered t h e c o s t s 
t o be paid pro rata . T h e Commiss ioner appointed t o carry o u t t h e 
sa l e s u b m i t t e d a report, in w h i c h h e appraised t h e land at R s . 9 ,450 . 
T h e land w a s u l t i m a t e l y so ld in N o v e m b e r , 1911 , and real ized a 
s u m of R s . 2 6 , 2 8 0 . 

I n v i e w of t h e price for w h i c h t h e land w a s so sold, t h e plaintiff 
o n N o v e m b e r 12 , 1912, m o v e d " t o furnish t h e addit ional s t a m p 
d u t y required for a case of t h a t va lue a n d t o t a x c o s t s according t o 
t h a t c l a s s . " T h e Court a l lowed t h i s m o t i o n ex parte. T h e r e u p o n 
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IMS. t h e appel lants , w h o were s o m e of the defendants in t h e case , m o v e d 
-DH SAMPAYO t h a t th i s order be vaca ted and a date be fixed for inquiry. On t h e 

A.J. day appointed o n inquiry w a s m a d e in to t h e va lue of t h e land, 
S i l v a „ except that t h e appel lants put in a n extract from t h e kaohcheri 

Babuhamy records showing t h e official va luat ion for a s s e s s m e n t purposes t o 
be R s . 4 ,750 . T h e Court, however , in v i e w of t h e partit ion c o m m i s 
sioner's appraisement and t h e price realized at t h e sale , he ld t h a t 
the case be longed t o t h e over R s . 10 ,000 c lass , and by i t s order of 
February 3 , 1913, d isa l lowed t h e appel lants ' mot ion w i t h cos t s . 

T h e quest ion is w h e t h e r t h e order of N o v e m b e r 12 , 1912, al lowing 
t h e plaintiff's m o t i o n is correct. I shal l first dea l w i t h t h e m a t t e r 
of taxat ion of cos t s . F r o m t h e v i e w I take of t h e c a s e , i t i s not-
necessary t o consider w h e t h e r t h e price realized at the sale should 
be taken as the t e s t of the true va lue of t h e land at t h e t i m e w h e n 
t h e act ion w a s brought , or whether there is sufficient mater ia l in 
t h e case t o s h o w t h a t t h e va luat ion g iven by t h e plaintiff in h i s 
plaint i s whol ly wrong. T h e quest ion i s : Should t h e plaintiff b e 
a l lowed to g o behind h is o w n e s t imate of t h e va lue of the subject-
m a t t e r of t h e act ion s o as to enable h i m t o t a x cos t s in a higher 
c lass ? H e h a d a large interest in the land in comparison w i t h m o s t 
of the de fendants ; h e as plaintiff had the conduct of t h e case , and 
would necessari ly have more i t e m s of cos ts to charge t h a n t h e o thers ; 
and he also had separate orders for costs against s o m e defendants 
in respect of certain special contes t s . I t is therefore t o h i s advantage 
if t h e cos t s are taxed in the higher c lass , and unless t h e l a w is clearly 
in h i s favour, I do n o t think h e ou g ht t o benefit by the l i t igation 
in t h a t w a y . N o w , w h a t are c o s t s ? T h e y are t h e s u m of m o n e y 
which the Court orders " an unsuccess fu l l i t igant t o pay t o h i s 
opponent t o c o m p e n s a t e the latter for the expense t o wh ich h e h a s 
been put by the l i t igat ion-" (The Encyclopaidia of Laws, vol. IV., 
•p. 42). " T h e e x p e n s e s t o wh ich parties are p u t in the prosecut ion 
a n d defence of act ions are c o m m o n l y cal led costs " (Marshall's 
Judgments 70). N o w , th i s act ion w a s c o m m e n c e d , proceeded wi th , 
and conc luded o n the basis of the va lue of the land being R s . 4 ,500 , 
and presumably the plaintiff h a s already incurred all the necessary 
e x p e n s e s of t h e actual l i t igat ion. T o t a x costs n o w as in a case 
of a higher c lass wou ld be t o g ive h i m expenses t o wh ich h e has not 
b e e n put , and t o al low h i m in effect t o m a k e an extra profit o u t of 
t h e l i t igat ion. Th i s is all the more t o be deprecated in partit ion 
cases w h i c h are really brought in t h e c o m m o n interest of all t h e 
co-owners . The Dis tr i c t J u d g e has referred t o certain cases , from 
which h e h a s conc luded that i t is the pract ice of the Dis tr ic t Court 
of Galle in similar c i rcumstances t o a l low costs t o be t a x e d in the 
higher scale . If there is s u c h a pract ice , I th ink i t i s a bad and 
unauthorized pract ice . N o decis ion of th i s Court h a s b e e n c i ted 
t o u s . a n d I know of n o n e . w h i c h h a s recognized the pract ice of taxing 
cos t s i n a higher c lass t h a n t h a t i n w h i c h t h e act ion is brought . 



( 455 ) 

» (1908) 11 N. L. B. 375. * [1900) 1 Br. 186. 
3 (1908) 3 A. C. B. 118. 

There are undoubted ly c a s e s i n w h i c h , where t h e plaintiff h a s over
va lued h i s c l a i m , t h i s Court h a s la id d o w n t h e rule t h a t in general h e 
should be g i v e n c o s t s on ly i n t h e c lass i n w h i c h h e obta ins j u d g m e n t , 
and m a y e v e n b e m u l c t e d in t h e difference b e t w e e n t h e t w o sca l e s 
of cos t s for p u t t i n g t h e o ther party t o unneces sary e x p e n s e s . T h e 
converse of th i s , however , d o e s not appear t o b e jus t or i n accordance 
w i t h principle . C o u n s e l for plaintiff referred t o sec t ion 4 6 of t h e 
Civil Procedure Code , w h i c h provides for t h e reject ion o f a p la int 
o n i t s p r e s e n t m e n t t o Court where t h e relief sought is underva lued; 
and also t o Silva v. Fernando,1 in w h i c h , i n t h e course of a n ac t ion , 
t h e plaintiff w a s ordered t o supply def ic iency of s t a m p s w h e r e t h e 
c la im w a s for d a m a g e s , b u t where t h e case h a d n o t b e e n v a l u e d w i t h 
reference t o t h e land itself, t h e t i t l e t o w h i c h w a s in d i spute . B u t 
t h e s e references d o n o t furnish any authori ty for say ing t h a t , where 
the case h a d n o t b e e n duly raised t o a higher c lass , a party h a s the 
r ight a t t h e e n d t o t a x c o s t s as if i t h a d b e e n , and as if h e h a d on 
t h a t account b e e n obl iged t o incur extra e x p e n s e . W h a t authori ty 
there is appears rather t o b e t h e o ther w a y . F o r i n Appuhamy v. 
Corea,2 w h e r e t h e fac t s w e r e a lmos t parallel t o t h o s e of th i s c a s e , 
and where t h e plaintiff s o u g h t t o appeal t o t h e Pr ivy Counci l b y 
verifying by affidavit t h e true v a l u e of t h e subjec t of t h e act ion , 
B o n s e r C.J . refused l eave to appeal ; remarking, " B o t h t h e par t i e s 
h a v e proceeded u p o n t h e foot ing t h a t t h e subjec t -mat ter of t h i s 

ac t ion did n o t ex©9ed B s . 5 ,000 I n m y opinion i t is n o t 
c o m p e t e n t for e i ther of t h e part ies n o w t o turn round and say t h a t 
t h e va lue of t h e property is greater t h a n t h a t w h i c h i t h a s b e e n 
s ta ted b y t h e plaintiff in t h e proceedings to b e . " Similarly , I th ink 
i t i s no t c o m p e t e n t for t h e plaintiff t o go beh ind h is o w n va luat ion 
of t h e land for t h e m e r e purpose of t a x i n g h i s costs* in a higher c lass . 

A s regards s t a m p s , t h e proceedings in a part i t ion act ion b e i n g 
e x e m p t e d from s t a m p d u t y , t h e reference in t h e plaintiff 's m o t i o n 
t o addit ional s t a m p d u t y c a n on ly b e t o t h e s c h e d u l e s t a m p s o n 
processes . T h e inc lus ion of i t i n h i s m o t i o n is on ly inc identa l t o 
t h e subs tant ia l appl icat ion a s t o taxat ion of cos t s . I t wi l l be t i m e 
e n o u g h t o cons ider i t if s o m e o n e represent ing t h e publ ic r e v e n u e 
m o v e s in t h e m a t t e r , u p o n proper ev idence t h a t t h e case w a s 
original ly underva lued . T h e At torney-Genera l m a y e v e n s u e for 
t h e recovery of t h e def ic iency of s t a m p s , if a n y . Attorney-General 
v. Eanappa Chetty.3 

I n m y op in ion t h e appeal should b e a l lowed, and t h e orders of 
N o v e m b e r 12 , 1912, a n d February 3 , 1913 , should be s e t as ide , w i th 
c o s t s in b o t h Courts . 

PEBEIBA J . — I . agree. 

Set aside. 


