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1971 Present : Siritmane, J., and Wijayatilake, J,

THE SECRETARY TO THIE TRIEASURY, COLOMBO, Appellant,
and A. MEDIWAKE, Respondent -

S.C. 188169 (Inty.)—D.C. Colombo, 1768(Z

¥
Public oficers—Action insittuted against a public officer—Right of Afttorney-Gencral
(o undertake the defence—Scope of s. 463 of Civil Procedure Code—Appeal
filed by public officcr—Sccurity for rcasporndent’s costs in appeal—Exemption

of Crown from tcndering 2d.

Tho Attorney-General may undertake the defence of a public officer, although
he has not mado an application undcr scetion 463 of the Civil Procedure Code
to have his name substituied as thoe party defendant. In such a case, if the
public officer files an appeal, the Crown is not bound to give sccurity for the

respondent’s costs in appeal.

Whero an action against a Public office which is held by different perzaons
at difierent times is disinissed with costs on the ground that for the purposes -
of instifuting tho action the defendant named in the caption was net a legal
““ persona ’ and that ho was a * non-existent person ’’, the person physically
in existence as named 1n tho plaint i1s entiiled to the issue of writ for the

recovery of costs.

A PPEAL from an order of tho District Court, Colombo.

K. M. A, B. Kulatunga, Crown Counsel, for tho defendant-appellant

Plaintiff-respondent abscnt and unrepresented.

September 14, 1971. Sir-:nmzx‘E, J.—

A preliminary objection had been lodged in thoe lower Court to the
hearing of this appeal as no sccurity for costs of appeal had been furnished

by tho appellant.

The plaintiff-respondent filed this action against ‘““tho Secretary to
tho Treasury ’’. Proxy was filed by the Crown Proctors on behalf of tho
person holding that office at that time, and afier answer had also been

filed, Crown Counscl appeared at tho tral.

It is obvious that tho Aftorney-General had undertaken tho defence of
tho officer concerned, although there was no strict compliance with Section
463 of tho Civil Procedure Code. YWhen Public Officers are sued, 1t 1s tho
practico for Crown Proctors to file their proxy and a Crown Counsel to
appear at the trial, and this practice has been recognized and approved 1n
Vettivelu v. Wijeratnel. It has long been recognized that the Crown 1s
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not bound to give socurity for a respondent’s costs in appeal—Vide
Kekulawala v. Atllorney-Glenerall, which was decided as far back as
1911. The proliminary objoction to the hearing of tho appeal therefore

fails.

The appeal is by the defendant from an ordor refusing the issue of writ
for the recovery of costs.

The action was filed, as stated earlior, against *“ Tho Secretary to the
Treasury ’. Thereis in fact such a Public offico, which is held by different
porsons at different times. Summons was served on the person holding
that offico at the address given in the plaint. Proxy and answer were
filed by that person as named in the plaint. One of the objections taken
in the answer was that the action had been filed against the wrong person
as the defendant named was not the legal ** persona > capable of boing sued.
This objection was upheld and theo action was dismisscd with costs. There
"was no appeal from that judgment. In the course of the judgnment the
learned Judgo stated that the defendant was “ a non-oxistent person .
It is obvious that ho meant, that for the purposes of instituting an action
the defendant named in the caption was not a legal persona. It is
fallacious to argue from the uso of that phrase that thero was no person

physically in existence as named in the plaint. The application for
issue of writ by tho defendant has been refused on that basis, which in my

opinion is erroneous.

The application to issue writ is allowed.

WIJAYATILARE, J.—1 agree.

Appeal allowed.
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