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Public officers—Action instituted against a public officer—Right of Attorney-General 
to undertake the defence—Scope of s. 403 of Civil Procedure Code— Appeal 
filed by public officer— Security for respondent's costs in appeal—Exemption 
of Crown from tendering it.

Tho Attorney-General ir.ay undertake ihcdefcnco of a public officer, although 
he has not mado an application under section 403 o f tho Civil Procedure Code 
to have his name substituted as tho party defendant. In such a case, if  tho 
public officer files an appeal, tho Crown is not bound to give security for tho 
respondent’s costs in appeal.

Whcro an action against a public office which is held by different persons 
at different times is dismissed with costs on tho ground that for tho purposes 
of instituting tho action tho defendant named in the caption was not a legal 
“  persona ”  and that ho was a “  non-existent person ” , tho person physically 
in existence ns named in tho plaint is entitled to the issuo o f  writ for the 
recovery of costs.

\  P P E A L  fr o m  a n  o r d e r  o f  th o  D is t r ic t  C ourt, C o lo m b o .

K . 31. 31. B . Kulatunya, C ro w n  C ounsel, fo r  th o  d e fe n d a n t -a p p e lla n t  

P la in t if f -r e sp o n d e n t a b s e n t  a n d  u n represen ted .

S e p te m b e r  14, 19 71 . Sirim ane , J .—

A  p re lim in a ry  o b je c t io n  h a d  b e e n  lod g e d  in  th o  lo w e r  C o u r t  t o  th e  
h earin g  o f  th is  a p p e a l a s  n o  s e c u r ity  fo r  costs o f  a p p e a l h a d  b e e n  fu rn ish e d  
b y  th o  a p p e lla n t.

T h o  p la in t if f -r e s p o n d e n t  file d  th is  a c tion  a g a in st “ th o  S e c r e ta r y  to  
th o  T reasu ry  ” . P r o x y  w a s  file d  b y  th o  C row n P r o c t o r s  o n  b e h a l f  o f  th o  
p erson  h o ld in g  th a t  o f f ic e  a t  th a t  tim e , a n d  a fte r  a n sw e r  h a d  a ls o  b e e n  
filed , C row n  C ou n se l a p p e a r e d  a t  th o  tria l.

I t  is o b v io u s  th a t  th o  A t to r n e y -G e n e r a l h a d  u n d e r ta k e n  t h o  d e fe n c o  o f  
th o officer  co n c e rn e d , a l t h o u g h  th ere  w as n o  s tr ic t  c o m p lia n c e  w it h  S e c t io n  
4G3 o f  th o  C ivil P r o c e d u r e  C o d e . W h e n  P u b lic  O fficers a re  s u e d , i t  i3 th o  
p r a c t ic o  fo r  C ro w n  P r o c t o r s  t o  file th e ir  p r o x y  a n d  a  C r o w n  C o u n se l to  
a p p e a r  a t the tr ia l, a n d  th is  p r a c t ic e  h as been  r e co g n ise d  a n d  a p p r o v e d  in  
Vellivelu v. Wijcralne 1. I t  h a s  lon g  b een  re co g n ize d  t h a t  t h e  C ro w n  is
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n o t  b o u n d  t o  g iv e  s o c u r it y  f o r  a  r e s p o n d e n t ’s c o s ts  in  a p p e a l— V id e  
Kekulawala v. Attorney-General \  w h ich  w as d e c id e d  as  fa r  b a c k  as 
1911 . T k o  p r e lim in a ry  o b jo c t io n  t o  th o  h ea r in g  o f  th o  a p p e a l th e r e fo r e  
fa ils .

T h o  a p p ea l is b y  th e  d e fe n d a n t  fr o m  a n  o rd o r  re fu s in g  th e issu e  o f  w r it  
f o r  th o  r o co v e ry  o f  c o s ts .

T h e  a c t io n  w as filed , a s  s t a t o d  ear lier , a g a in s t "  T h o  S e c r e ta r y  t o  th o  
T re a su ry  ” . T h ere  is in  fa c t  s u c h  a  P u b lic  o ffico , w h ich  is h e ld  b y  d iffe r e n t  
p e rso n s  a t  d iffe ren t t im e s . S u m m o n s  w a s se rv e d  o n  th o  p e r s o n  h o ld in g  
th a t  o ffico  a t th o  a d d re ss  g iv e n  in  th e  p la in t . P r o x y  a n d  a n sw e r  w ere  
filed  b y  th a t p e rso n  as n a m e d  in  th e  p la in t . O no o f  th o  o b je c t io n s  ta k e n  
in  th o  an sw er w as th a t  th e  a c t io n  h a d  b e e n  filed  a g a in s t th o  w r o n g  p e r so n  
as th e d e fen d a n t n a m e d  w a s  n o t  t he le g a l “  p erson a  ”  ca p a b le  o f  b o in g  su e d . 
T h is  o b je c t io n  w as u p h e ld  a n d  th o  a c t io n  w as d ism issed  w ith  c o s ts .  T h e re  

' w a s n o  ap p ea l fro m  th a t  ju d g m e n t .  I n  th e  cou rse  o f  th e  ju d g m e n t  th e  
le a rn e d  J u d g o  s ta te d  t h a t  th e  d e fe n d a n t  w as "  a  n o n -o x is to n t  p e r s o n  ” . 
I t  is o b v io u s  th a t  h o  m e a n t , th a t  fo r  th e  p u rp o se s  o f  in s t itu t in g  a n  a c t io n  
th o  d e fen d a n t n a m e d  in  th e  c a p t io n  w a s n o t  a  leg a l p e r s o n a . I t  is 
fa lla c io u s  to  a rg u e  fr o m  th e  u so  o f  th a t  p h ra se  th a t  th oro  w a s  n o  p o r so n  
p h y s ic a lly  in  e x is te n c e  as  n a m e d  in  th o  p la in t . T h o  a p p l ic a t io n  f o r  
issu e o f  w rit b y  th o  d e fe n d a n t  h a s  been  re fu se d  o n  th a t  ba sis , w h ic h  in  m y  
o p in io n  is erron eou s .

T h o  a p p lica t io n  t o  is su e  w r it  is a llo w e d .

W iJAYATttAKE, J .— I  a g re e .

Appeal allowed.
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