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Strimathoo Moothoo Vijin and others v. Dorasinga Tever (2 1A 168)).
It is, howevér, one thing to presume that a local legislature, when re-
enacting a former statute, intends to accept the interpretation placed
upon that statute by local courts of competent jurisdiction with whose
decision the legistature must be taken to be familiar ; it is quite another
thing to presume that a legislature, whon it incorporates in a local Act
the terms of a foreign statute, intends to accept the interpretation placed
upon those terms by the courts of the foreign eountry with which the
foval legislature may or may not be familiar. There is no presumption
that the people of Ceylon know the law of England, and in the absence
of any evidence to show that the legislature of Ceylon at the relevant
date krew, or must be taken to have known, decisions of the English
- Courts under the Money Lenders Act, there is no basis for imputing to
the legislature an intention to accept those decisions.

Mr. Wilberforce was on safer ground when he contended that it was
the duty of courts in Ceylon to follow the decision of the English Court
of Appeal on the coustruction of words identical with those used in a
Ceylon Ordinance. Tn the case of Trimble v. Hill {L.R. 5 A.C. 342}, the
Board expressed this opinion :—

“ Their Lordships think the Court in the colony might well have
taken this decision (i.e., a decision of the English Court of Appeal)
as an authoritative construction of the statute. . . . Their Lord-
ships think that in colonies where a like enactiment has been passed
by the Legislature the Celonial Courts should also govern themsclves
by it. ”

This, in their Lordships’ view, is a sound rule, though there may be in
any particular case local conditions which make it inappropriate. It
is not suggested that any such conditions rxist in the present case, and
the courts in Ceylon acted correctly in following the decision of the
English Court of Appeal.

For these reasons their Lordships will hnmbly advise His Majesty
that this appeal be dismissed with costs.
) Appeal dismissed.
——*———
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vy dagistrate— Evidence on oath not a condition precedent for forming necessary
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The opinion roferred to in section 152 (3) of the Criminal Procedure Code
csn ho based on & report sent te the Mugistrute by the Police under soction
121 (2). If thero is material before tho Magistrate on which he can form the
opinion that the case is one which may properly bo tried summarily, it is open
to him to baee hiy opinion 1non it without tuking evidence on oath.
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APPEAL from a judgment of the Magistrate's Court, Kalutara.
This appeal was referred by Jayetileke C.J. for decision by a bench
of two Judges at the request of Gunasekarz J.

M M. Kumarakulasingham with J. . Thurairatram, for accused
appellant.

H. A. Wijemanne, Crown Counsel, for the Attorney-General.

Cur. ady. vuli.

July 31, 1950. Javeriege C.J.—

This appeal was referred by me for decision by a bench of two J udges
at the request of Gunasekara J.

The question that arises for decision is whether the opinion referred
to in Section 152 (3) of the Criminal Procedure Code ean be based on a
report sent to the Muagistrate by the Police under Section 121 (2) of the
Code. Section 152 (8) reads :—

* Where the offence appears to be one triable by the District Court
and not summarily by a Magistrate’s Court and the Magistrate being
slso a District Judge having jurisdiction to try the offence is of opinion
that such offence may properly bo tried summarily, he may try the
same summarily following the procedure laid down in Chapter XVIII
and in that case he shall have jurisdiction to impose any sentence
which a District Court may lawfully impose.”

In Silva v. Silon1 it was held by a Divisional Bench that a Magistrate
acting under Section 152 (3) shall state his reasons for the opinion that
the offence may be properly tried summarily and that his opinion is
subject to review by the Supreme Court, Middleton J. said :—

““Any case which caunot be éried shortly and rapidly in peint of
matter and time which involves any complexity of law, fact or evidence,
and double theory of circumstances, a very difficult question of
intention or identity or in which the punishment cught really to-
exeeed two vears is one that is not properly triable simmarily.”

In the present case Sub-Inspector Ratnayake of Tebuwana sent to the
Magistrate a report under Section 121 (2) of the Code dated June 17,1949,
(hereinafter referred to as B report) which reads :— = - L

“I, C. A. B. Ratnayake, Sub-Inspector of Police of Tebuwana,
hereby report that I have inquired into the complaint of Q. M. David
Appuhamy of Nahalla made on June 16, 1949, at about 2 or 3 a.m.
While he was sleeping in his boutique he was put up by Singho Appu
who was also sleeping with him. He flashed his torch and saw Simon
Wijeratne, Sugathan and another unknown man inside the house.
Sugathan snatched his torch and the unknown man dealt two blows

1(1904) 7 N. L. R. 182.
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on Singho Appu and threatened him not to get up. Sugathan took.

clothes from the almirah and gave to the other two accused. In

the meantime Udenis Appuhamy, the father of the complainant, got
up and Simon Wijeratne threatened to cut him with a sword. They
shouted snd the accused went away with clothes, &e., valued at

Rs. 307. They found a breach had been made on the house wall,

Tie offences are punishable under Sections 443 and 369 of Cap. 15,

Volume 1 of the L. B. C. On receipt of the information Polico visited

the scene and made inquiries. In this connection Police arrested

Don Simen Wijeratne of Nahalla. They move that he be remanded

till June 23, 1049, pending the completion of the inquiry .

On June 23, 1949, he instituted proceedings under Section 148 (1) (b)
charging the two persons reforred to in the earlier report with house-
broaking by night by entering into the house of 0. M. David in order to
commit theft and with theft of articles valued at Rs. 307 helonging to
0. M. David under Sections 443 and 369 of the Penal Code. On that
day the lst accused was present on remand and the Magistrate made
an order that summons should issue on the 2nd accused returnable on
July 14, 1949. On the summons returnable date both accused were
present and the Magistrate made the following order :—

¢« Vide B report filed. 1 perusc the B report and essume jurisdiction
as A.D.J. Facts simple. Expeditious. No complications of law
or fuct. Less expense to parties and Crown ™.

Mr. Kumarakalasingham argued that as the opiuion formed by the
Magistrate is subject to review by this Court it must be based on evidence
taken on oath and not on hearsay evidence. In an unnamed case1?
it was held that a Magistrate has the power to act under Section 152 (3)
if, in his opinion, the casc is essentially o simple one.  In order to decide
whether a case is a simple one it scems to me that it is quite unnecessary
to take evidence on oath. The contention pub forward by Counsel
appears to me to be untenable unless there is some provision in the
(riminal Procedure Code which makes it obligatory on the Magistrate
to record cvidenee on ozth before he forms his opinion under Section
152 (3). Section 152 (3) does not say on what materials the Magistrate
shonld form his opinion that the offence may properly be tried summarily.
Trut Section 149 (1), before it was amended by Scction 5 of Ordinance
No. 13 of 1928 provided that, where the report under Section 148 (1) &
diselases an indictable offence, the Mugistrate shall forthwith examine
on osth the complainant or infurmant. [t read as follows :—

“Tn eases falling under head (@) of *h~ last preceding section and
when thr eport uwuer (0} discloses BR INWeeeaa.  oemnn  the
Magistrate shall forthwith examine on oath the complainant o,
informant and if he thinks it advisablo may also examine any other
person and may for that purpose summon before him the complainant
or informant or any other person '

In Hegyser v. James Silva? and Mohamadu v. Aponso? this Court took
the view that the failure to take the evidence of the complainant or

1(1915) 1C. W. R. 16 t(1915y1C. W. R. 136.

s 11915) 1 C. W. R. 170.
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informant on oath as required by Section 149 (1) before a Magistrate
exercises the powers created by Section 152 (3) is a fatal irregularity.
The amending Ordinance substituted the word “may ™ for the word
““shall . Section 149 (1) as amended reads :—

Seotion 150 (1).

“Where the offence alleged in any proeceedings instituted under
Section 148 (1) (e) or Section 148 (1} (b) is an indictable one the
Magistrate may, although no person by name is accused of having
commnitted such offence, examine on oath the complainant er informant
and any other person who may appear to the Magistrate to be able
to speak to the facts of the case.”

The amending Ordinance gives the Magistrate a discretion as to whether
or not he should e¢xamine the complainant or informant on oath before-
he exercises the powers conferred by SBection 152 {3).- It follows, there--
fore, that, if there are materials before him on which he can form the
opinion that the case is one which may properly be tried summarily,
it is unnecessary for him to examine the complainant or informant on
oath, and it is open to him to base his opinion upon them.

In the present case the Magistrate had before him the B report which
contained a full statement of the facts. Section 1264 shows that the
Magistrate has the power to act on the repurt of the investigating officer
and order the detention of the accused in the custody of the Fiseal.
Section 126 gives the investigating officer the power to rclease an aecused
if there is not sufficient evidence or reasonable ground of suspicion to
justify his sending the accused to the Magistrate’s Court.  When Sub-
Inspector Ratnayake produced the st accused in Court and moved
for summons on the 2nd accused the Magistrate was, in my opinion,
entitled to assumo that there was sufficient evidence to support the
complaint in the B report and to act upom it. I would answer the
question in the affirmative and dircct that the case be listed for further
argument in due course.

PuLLe J.—

1 agree that there is no provision of law which prevents a Magistrate
from acting only on the material contained in a B report beforc he assumes
jurisdiction under Section 152 (3) of the Criminal Procedure Code.
Cases like Heyser v. James Sila! and Mohamadu v. Aponse? can
be explained on the basis that a step in procedure prior to the assump-
tion of jurisdiction expressly laid down by Section 148 (1) of the Code
before its amendment in 1938 bad not been followed. In the latter
case Shaw J., referring to the provisions of Section 149, states “ The
object of the provision referred to is that the Magistrate shall not act
under Section 162 (3) until he had before him sworn evidence stating
that the case is a proper one for the exercise of the powers of a District
Judge summarily . Assuming that the object of Section 149 was as
stated by Shaw J., this section, as amended, leaves it optional to a

1(1915) 1 C. W. R, 136. 2 (1915) 1 ¢ W. R 170,
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‘Magistrate, having a B report before him, to take evidence before assum-
ing jurisdiction under Section 152 (3). As & matter of construction
there is nothing in Section 152 (3) which compels one to read into it a
requirement to take evidence. I am not aware of any principle of law
which makos it necessary that the assumption of any jurisdietion conferred -
on a Judge must be preceded by the taking of evidence on oath. T
think that a Magistraic may act on any material properly before him
as o Magistrate before assuming jurisdiction, provided the conditions
laid down in Silve v. Silval are satisfied.

The caso of Abancki Hamy v. Peter® was cited in the course of the
-argument by learned Crown Counsel. A bench of two Judges decided
that the failure to take the complainant’s evidence before assumption
of jurisdiction was not & fatal irregularity but onc curable under Section
425 of the Code. In the view I.take that the failure te record evidence
in the case under consideration is not oven an irregularity, the application
of this decision does not arise.

I would answer the question whether the opinion referred to in
Section 152 (3) may be based on the B report in the affirmative.

Appeal to be listed in due course.
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Migjoinder—Parties ond causes of action—Right of pre-emption—Separate
salea by co-owners—Right to purchase—One cause of action—Joinder
af plainsiffs—Civil Procedure Code—Section 11.

Plaintiffs who were oach entitled to { share of a land brought an action
for pre-emption of the other half which belonged to two sota of defendants,
viz., the first and second defendants who by 8D1 transferred to the eighth
defendant and the third to tho sixth defendant who by 8D2 also trana-
ferred to the eighth defendant. On an cbjection that there was a
raisjoinder of parties and oauses of action, '

FHeld, that the plaintiffs’ cause of action was not the exocution of deeds
8D1 and 8D2 but the violation of the plaintiffs’ right to purchase the
outstanding half-share and that there was no misjoinder.

Held further, that the right of pre-emption is based on an implied
contract whereby co-owners are jointly bound to one another. The
plaintiffs were therefore joint contractors and entitled to join in one
action under section 11 of the Civil Procodure Codoe.

1(1904) 7 N. L. R. 182. T({9i8)y 24 N, L, IR. 13,



