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Minor—Sale of land by minor—Sanction of Court not obtained—Right of 
the m in o r  to have tale cancelled by way of regular action—Onus of proof— • 
Vendee’s right to be indemnified.
A sale of immovable property by a minor without the sanction of a 

competent court is voidable, not void, and the minor may relieve himself 
from the consequences of the contract by way of regular action.

Where it h a B  not been shown that the minor has derived substantial 
benefit he must be taken to have suffered the kind of loss or damage 
sufficient to enable him to obtain relief; the minor must, however, 
indemnify the defendant and put him back where he stood before he 
entered into the contract.

A Kandyan woman, who is under twenty-one years of age, does not 
obtain majority by marriage.

•

TH E  pla intiff, a m arried  K an d ya n  w om an , pu rported ' to  transfer b y  
deed  to  th e d efen d an t th e lan d  in  d ispu te in  th is  case. A t  th e d a te  

o f  the tran sfer she w as under tw en ty -on e  years o f  age. H e r  fa th er and  
h er husband w ere presen t a t th e  sa le , bu t th e san ction  o f  th e  C ourt h ad  
n o t  been  obta ined . T h e  la n d  w as so ld  for  R s . 500, w h ich  w as a fa ir p r ice  
in  th e m arket th en  preva iling . I n  th is action  th e  p la in tiff sued to  h ave 
th e sale set aside on  th e ground th at she w as a m inor a t th e tim e o f  th e  
sale and th at she w as n o t ben e fited  b y  th e con tra ct. A t  th e d a te  o f  th e  
institu tion  o f  th e action , the land  w as w orth  R s . 1,500.

H . V. Perera, K .C . (w ith  h im  8 . R . W ijayatilake), fo r  th e  d e fen d an t, 
ap pellan t.— A  sale o f  la n d  b y  a m in or w ith ou t th e sanction  o f  cou rt is  
voidable and n o t  v o id — Silva v. M oham adu  *; James v. Solomon et al *. 
T h e minor’s rem ed y , h ow ever, is b y  w ay  o f  restitutio in integrum , and serious 
and substantial dam age to  th e m in or, as a resu lt o f  th e  con tra ct, m u st be  
proved — M ajeeda v. Paramanayagam 3;  V oet 4.1 .10 and 11 ; V o et  
4.4.12, 13 and 16 ; 3 M aasdorp’s In stitu tes, 678 (4th ed.). T h e  position  o f  a 
con tract, on  beh alf o f  a m inor, b y  the guardian  is fu lly  considered  in  
B reytenbach  v. Frankel *. T h e  m in or in  th e presen t case  has n ot p roved  
serious loss. O n th e  con tra ry  she rece ived  fu ll consideration  on  th e  
con tract.

L . A . Rajapakse, K .C . (w ith  h im  C. R . G uneratne), fo r  th e  pla intiff, 
resp on d en t.— W h ere  re lie f is  sou gh t for  fro m  th e S u prem e C ourt b y  w ay  o f  
restitutio in integrum  a m in or  m a y  have to  establish  serious loss. M ajeeda  
v. Paramanayagam (supra) w as such  a case . B u t  restitutio  is necessary, 
on ly  in  th e  ca se  o f  a con tra ct en tered  in to  b y  C ou rt or b y  a guardian  
ap p oin ted  b y  C ourt— 3 M aasdorp’s Institutes  (1907 ed.) pp. 58, 59. 
T h e  presen t case , h ow ev er, is an ord in ary  action  and on ce  th e  p la in tiff 
estab lished  her m in or ity  at th e  t im e  o f  th e co n tra ct and  her readiness 
n ow  to  return  th e  p u rch ase  T rice  th e  bu rden  sh ifted  to  th e  d efen d an t

(1916) 19 N. L. R. 426. 
(1925) 3 Times 124.

1 (1933) 36 N. L. R. 196.
1S. A . L. R. (1913) A. D. 390.



338 SOBBTSZ A .C .J .—Si man Naide and Aslin Nona.

to  raise any o f  the exception al d efen ces perm itted  b y  law . E x  facie 
a  m inor has n o contractua l capacity— W essels  on  C ontracts, p . 236, ss. 
6 9 5 , ' 696 ; 1 Maasdorp’s Institutes (5th ed.) 280. A  m in or ’s con tract 
in  respect o f  im m ovable  property  w ith ou t th e sanction  o f  court is vo id , 
a n d  n ot m erely  voidable— M anuel Naide e t  al. v. Adirian H am y et  o l .1; 
■Saibo v. P erera 2;  W essels on  C ontracts, ss. 787 (1) (5), 790, 780, 781 
w here reference is m ade to  th e leading case o f  Nel v. Divine Hall Co *. 
■The burden o f proving th at an ob ligation  has been  incurred b y  a m inor for 
Jais .benefit lies upon the person  w ho seeks to  en force  it— V oet 4.4.13. 
I t  was n ot obligatory on  th e pla intiff to  prove loss— Muttiah Chetty v. 
Dingiria et al *; Dissanaike v . ElUies 5.

S. R. Wijayatilake in rep ly .— Manuel Naide et al. v. Adirian H am y et al. 
(supra) w as considered in Silva v. Mohamadu (supra). T he burden w as 
on  the plaintiff to  show  th at th e con tra ct w as detrim ental to  her—  
Muttiah Chetty v. De Silva *.

Cur. adv. vult.

J u ly  24, 1945. Soertsz A .C .J .—

T h e p la intiff-respondent, a m arried K andyan  w om an, purported to 
transfer to  the defen dant-appellant, on  deed o f transfer N o. 2 ,420  of 
A ugust 1, 1943, the land in dispute in this case. A t the date o f  the transfer 
she w as under tw en ty -on e  years o f  age. H er  father and her husband w ere 
present at the sale. She now  sues to  have the said deed set aside and declared 
void , for the defen dan t to  be e jected  therefrom  and for her to be declared 
en titled  thereto and p laced  in possession  thereof, on  th e ground that 
she w as a m inor at the tim e o f  the sale, that she did n ot receive 
the consideration  for w hich  she gave the transfer, or any other benefit. 
A ccord in g  to  the defen dant she had sold  the land  for R s. 500 to  the 
defendant, and had  rece ived  R s. 350 in cash , the balance having been  
ap p lied  by  the defendan t to  pay off a m ortgage to  • w hich  the land  was 
su b je ct at th at tim e.

I n  th e course o f  her ev iden ce a t the trial plaintiff fou nd  herself c o m ­
pelled  to  repudiate the averm en t in  her p la int and to  adm it that she had 
received  R s. 350 and h ad  utilized  that sum  in  buying c loth es for herself 
and  her ch ild  and in m ed ica l treatm ent o f  the child. She also adm itted 
th e  discharge o f  th e  m ortgage. T h e evidence show s that at the date o f 
th e  transfer she h ad  been  tw ice  m arried. She had divorced  her first 
husband, and had m arried the husband w ho, along w ith  her father, 
w as present at the N ota ry ’s office w hen  she -executed this deed. F rom  
th e evidence one also gathers the fa c t th at R s. 500 w as qu ite a fair price 
for  the land at the tim e o f  the sale.

T h e  learned trial Ju dge basing h im self upon the D ivisional B en ch  
ca se  o f  Muttiah Chetty v . Dingiriya T w hich  ru led that a K andyan  w om an 
does, n ot becom e a m a jor by  m arriage, h eld  th at although h e fou nd  that 
she had the assistance o f  her husband and o f  her father, in and about the 
ex ecu tion  o f  the deed  o f  transfer, she w as en titled , nevertheless, to

1 (1909) 12 N. L. R. 259.* ‘  (1907) 10 N. L. R. 371.
» (1915) 4 Bal. N. C. 57. * (1909) 12 N. L. R. 291.
• S. A. L. R. 8 S. C. 16. • (1895) 1 N. L. R. 358.

’  10 N. L. R. 371.
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repudiate th a t d e e d  fo r  th e  sim p le  reason  th a t sh e  w a s a  m in or a t th e  
date  o f  its  ex ecu tion . H e , a ccord in g ly , d irected  th at decree  b e  en tered  
“ d eclarin g  d eed  N o . 2 ,4 20  o f  A u gu st 1 /  1943, can ce lled  an d  v o id , on  
p la in tiff p a y in g  d efen d an t th e su m  o f  B s. 470, and  e jectm en t. D e fe n d ­
an t w ill p a y  p la in tiff h a lf c o sts  o f  th is  a ction  ” . F ro m  this decree  th e  

, defen d an t h as ap p ea led  an d  th e  p rin cip a l su bm ission  m ade to  us in  appeal 
w as th at th e  d eed  w as n o t  lia b le  to  b e  se t  aside fo r  th e  reason  th at th e  
p la in tiff w as ben efited  b y  h er co n tra ct o f  sale. N o  p o in t w as m ade, n or  
cou ld  an y  p o in t h ave  w e ll been  m a d e , o f  th e  fa c t  o f  th e assistance th e  
pla in tiff h ad  rece iv ed  fro m  h er h usband  and h er father. T h e  sale had  
n o t been  sanctioned  b y  C ourt.

A n  exam ination  o f  ou r law  reports revea ls th e  thoroughly  unsatis­
fa ctory  and illog ica l position  in  w h ich  m a n y  m atters relating  to  the 
so -ca lled  con tra cts  o f  m in ors stand. J u stice  d e  S a m p a yo in v ited  
a tten tion  to  som e o f  th em  in  th e  case  o f  Silva v. M ohamadu  *, an d  
it  appears clearly  from  a perusal o f  th e  cases he refers to  th at the un­
certa in ty  o f  th e law  is  m a in ly  d u e  to  th e  fa c t  th a t i t  has- been  stretch ed  
or con tra cted  to  su it th e m erits  or dem erits  o f  particu lar cases. W ije- 
sooria v. Ibrahimsa  2 is a strik ing  illustration  as the cr it ic ism  by  W esse ls  
o f  the ru le there la id  dow n  c learly  dem onstrates (see  W e s se ls ’ L a w  o f  
C ontract, p . 279 e t  seq .). W h a t ap peared  to  be  hard cases h ave  served  
to  m ake b a d  or, a t  any rate, uncerta in  la w  and th is ten d en cy  has d erived  
su p p ort from  th e  con flictin g  v iew s o f  th e  D u tch  Ju rists  them selves.

I n  regard to  th e  presen t case , h ow ever, certa in  p o in ts  m u st be  taken  to  
have been  finally  settled  so far as ou r C ourts are con cern ed . In  regard 
to  th e qu estion  w hether a m in or attains th e  con tra ctu a l ca p a city  o f  
m a jors b y  m arriage w hatever th e  position  m a y  b e  under th e R om an - 
D u teh  la w  (see  W a lter  P ereira  p p . 191-192) it  is n ow  d efin ite ly  la id  d ow n  
th at a Kandyan  w om an  does  n ot atta in  m a jority  by  m arriage. I t  m u st 
also b e  regarded  as settled  la w  ever since Silva v. Mohamadu (supra) 
w hich  fo llow ed  th e w ell-kn ow n  S ou th  A frican  case  o f  Breytenbach  v. 
Frankel 3 th at a sa le o f  im m ov a b le  prop erty  b y  a m in or w ith ou t th e  
sanction  o f  a co m p e te n t C ou rt is vo id ab le , n ot v o id , and  th at a m in or 
m a y  relieve h im se lf or h erse lf b y  restitutio in  integrum  or  “  som e 
equ ivalent lega l p roceed in g  ”  (see  Silva v\ Mohamadu  *).

T h e  so le  qu estion s rem ain ing  for  consideration  in  th is case are firstly , 
w hether a m inor seeking su ch  a rem ed y  m u st sh ow  th at she suffered 
dam age or d etrim en t, or w h eth er she m a y  b e  d e fea ted  b y  p ro o f b y  th e 
o th er pa rty  th at she d erived  a b en e fit fro m  th e  sale o f  th is land , and  
secon d ly  w hether she sh ou ld  restore  th e other party  t o  h is original position  
as a  con d ition  p reced en t to  h er obta in in g  th e re lie f she c la im s. T h e  
first o f  these qu estion s w ou ld  have d ep en d ed  for its  answ er, to  a large 
ex ten t, under th e  R o m a n -D u tch  law  system  on  th e  w ay  in w h ich  she 
sought relie f. I f  she sou gh t it  b y  w a y  o f  restitutio in integrum  it w ou ld  
appear from  th e v ery  im pressive reason ing in  th e ju d g m en t o f  S o lom on  J . 
in Breytenbach  v. Frankel (supra) a t p a g e  400, th a t th e on us lies on  her

119 N. L. B. 426 at page 430. 
* 13 N. L. B. 195.

* S. A . L. B. 1913 A. D. page 390.
* 19 N. L. B. at page 432.
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to  prove dam age, w hereas if  she brought a v ind icatory  action , she is 
en titled  to  su cceed  on  m ere  p roo f th at her property  w as alienated b y  the 
guardian— th at w as the caBe there— w ith ou t the sanction  o f  th e Court. 
B u t , in  th is case a d ifferentiating fa c t  is  th at th e  alienation w as n ot by  
a  guardian bu t b y  th e  m inor herself. W h a t is the position  in  such a 
case?  I t  is, in  m y  opin ion , reasonable to  h o ld  that in  th e  case o f  a 
sale b y  the m inor herself restitutio  is the proper course, fo r  as pointed ou t 
by- Solom on  J . “  the authorities lay  dow n  exp lic itly  th at an alienation 
b y  a guardian o f  th e im m ovable  property  o f  his m inor w ithout the 
sanction  o f  th e  C ourt has n o  effect to  transfer th e  dom inium  in  such 
property. A n d  the reason  o f the doctrin e is clear, nam ely, that n o  one 
has the pow er to  alienate p roperty  th at does n ot belong to  h im . C onse­
quently , w hen  such  an alienation  has taken place , th e  dom in ium  still 
rem ains in  th e m inor, so th at in  order to  recover his property  it  is n ot 
necessary for h im  to  apply  to  th e C ourt for a restitutio in  integrum  but 
h e can  bring a v ind icatory  action  as the dom inu s o f the property  ” .

I t  w ould  fo llow  from  this that in  a case like the present w here the minor 
herself has alienated im m ovable  property, h er rem edy ou gh t to  be by  
restitutio fo r  she has purported  to  d ivest herself o f her title , and she 
ought n ot to  be allow ed to  be the judge in  h er ow n case as to  the valid ity  
or invalid ity  o f her alienation, and to  sue ret vindications by  assum ing that 
the dom inium  is still in  her, for as observed  by  V illiers C .J ., although 
th at m ight be log ica lly  sound “  w hether an act was vo id  o r  voidable 
the universal practice appears to  have been  for the m inor w ho repudiated 
th e transaction  to  bring an action  for  restitutio in integrum  ”  . . .
(Breytenbach v. Frankel) (supra).

In  our C ourts, as far as I  have been  able to  d iscover, applications for 
restitutio in integrum  have alw ays been  m ade to  the Suprem e C ourt by  
m inors as w ell as b y  persons o f  fu ll capacity  and h ave been  confined  to 
cases in w hich  the application  is based  on  the discovery  o f  fresh evidence 
or on  allegation th at the applicant .-has been  surprised in to a position  o f 
p re ju d ice  ‘tmd. d isadvantage in the course of a jud icia l proceeding. M inors 
seeking to  be  relieved  from  the consequ ences o f  contracts alienating 
land  have alw ays proceeded  by  regular action  in w hich  the prayer 
generally  is that th e deed  be declared  vo id  and that the plaintiff be 
declared  en titled  to  th e land  or to  b e  p la ced  in  possession o f  it. T h is- w as 
p oin ted  ou t b y  E n n is  J . w hen  he observed  in  Silva v. Mohamadu (supra) 
at page 4 2 8 : “  In  C ey lon  there is no d istinction  betw een  the tw o  actions 
(« .« ., rei vindicatio and restitutio in integrum), the prayer generally co m ­
bin ing both , b y  asking th at the d eed  be set aside or declared  null and 
vo id , and b y  asking for a declaration  o f  title and recovery  o f 
possession

A  certain  con fu sion  o f th ou gh t in  som e o f  our reported  cases in regard 
to  the burden  o f  p roo f is ev id en tly  due to  the position  adopted  b y  the 
R om a n -D u tch  law  in  th at resp ect. I f  the m inor proceeds b y  w ay  o f  
restitutio in integrum  the onus lies on  th e  m inor to  prove  d am age: if, 
h ow ever, h e  is in  a sa fe position  to  proceed  b y  w a y  o f  rei vtndia/itio, all 
h e  need  p rove  is m in ority  and th e party  seeking to  en force  th e  con tract 
w ou ld  have to  p rove th at it  w as to  the m in or ’s benefit, th at is to  say,
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v e ry  c lea r  and singular ben efit (see N el v . D ivine# H all C o .1). T h at 
certa in ly  appears to  be  th e p os ition  in  regard to  ordinary con tra cts  and 
n ot to  contracts involving alienation o f land a s  on e w ou ld  in fer fro m  the 
observ ation  o f  S o lom on  J .  a t page 400 o f  B reytenbach  v . Frankel (supra). 
C on tracts o f  m inors in volv in g  th e alienation  o f  land appear to  b e  on  a 
specia l footin g . L e e  (Introduction to Rom an-Dutch Law, p. 48) sa y s : 
“  In  the sphere o f  p rop erty  la w  “ th ere is n oth ing  to  preven t a m in or fro m  
.acquiring ow nersh ip  b u t h e can n ot alienate or charge his prop erty  w ith ou t 
h is  p a ren t ’s o r  tu to r ’s au th ority , w h ich  in th e case o f  the alienation  or 
h y p oth eca tion  o f  im m ovab les is n o t su fficient w ith ou t an order o f  C ourt 
H e  qu ote  ex ten sive ly  from  th e Ju rists in su p p ort o f  th is. T h a t is the 
law  in  C ey lon  too  (e .g . M anuel Naide v . Adirian H am y  2). I f  alienation  o f 
im m ovables has taken p la ce  w ith ou t the san ction  o f  th e C ourt, the 
b e tte r  op in ion  appears to  be  th at the p rop erty  is recoverable , ben e fit  or 
no benefit, p rovided  th at, in  m ost cases, th e o th er party  is p u t back  
in his original p osition . B e  th at as it m a y , in  th is case , th e defen dan t 
has n ot show n th at the m inor derived  an y  su bstantia l ben efit o th er than 
th at she received  w hat, in the m ark et th en  prevailin g , m a y  be regarded  as 
•u fair p rice . T h at w ould  h ard ly  do , fo r  th e w riters con tem p la te  ben efit 
-described as singulare em olum entum . B u t , it is reasonable to  suppose 
that, in a hybrid  proceed ing  o f  th is k in d  partaking bo th  o f  th e character 
uf restitutio in integrum  and  o f  rei vindicatio, th eoretica lly , a t least, 
a certain  onus lies on  the m in or as w ell as a certa in  ob liga tion . I n  the 
w ords o f  D rieberg  J . in M ajeeda v . Paramanayagam  3, “ it is necessary  
for  th e m inor to  prove  th at h e has su ffered  seripus loss, dam age, or 
preju d ice , and th e oth er party  to  the con tra ct is en titled  to  be indem nified  
and p laced  in  his original p osition  ” . I t  seem s to  m e  th at th ese  apparently  
con flic t in g  burdens p la ced  on  the oth er party  an d  th e m inor resp ective ly  
c a n , in a case like the presen t in vo lv in g  a lien ation  o f  land , be  recon ciled  
to  som e ex ten t by  h old in g  th at w here it has n ot b een  show n th at the m inor 
has been  ben efited  as the recip ien t o f  som e singulare em olum entum  
h e  m u st be taken to  have suffered th e  k ind o f  loss or dam age su fficien t to  
en a b le  h im  to  obta in  re lie f. T h ere  is ev id en ce  in  th is case  th at in  th e 
m arket, at the date  o f  th e in stitu tion  o f  th e action , th is land  w as w orth  
B s . 1 ,500. T h e oth er p rin cip le  re ferred  to  b y  D rieberg  J . ,  how ever, 
holds good . T h e  m in or m u st in d em n ify  th e  d efen d an t and p u t h im  back  
w here h e stood  b efore  h e en tered  in to  th is con tra ct.

I  w ou ld , th erefore , vary  the decree  en tered  b y  th e tria l Ju dge by  
d irectin g  th at th e p la in tiff w ill b e  declared  en titled  to  th e land , the 
defen dan t e je c ted  and th e p la in tiff restored  to  possession  on  h er  bringing 
in to  C ourt R s . 500, th e  am ou n t o f  con sideration  she rece ived , and  an 
additional su m  o f  R s . 350, va lu e  o f  th e h ouse bu ilt b y  the defen dan t 
o n  the land. C osts in  th e C ou rt be low  as d irected  in th e ju d g m en t o f 
th e trial Ju dge. C osts o f  ap pea l d iv ided .

K euxeman S .P .J .— I  agree.

1 S S. C. p. 16.

D ecree varied. 

■■ 12 N. L. R. 259.

• 36 N. L. R. 196.


