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E vidence— A n sw e rs  to  q u estions p u t  b y  S u p e r in te n d e n t o f  Police— S u b seq u en t  
crim ina l charge against w itn e ss— A d m issib ility  o f ev idence— A n sw e r  
n o t g iv e n  u n d e r  com pulsion— E vid en ce  O rdinance, s. 132 (3 ) .

W h ere q u estio n s are  p u t to  a w itn e ss  b y  a S u p er in ten d en t o f  P o lic e  
in  th e  cou rse  o f  an  in q u iry , and w h e r e  th e  e v id en ce  g iv e n  b y  th e  w itn e ss  
is  le d  a g a in st  h im  in  a su b seq u en t cr im in a l p roceed in g ,—

H eld  th a t th e  p rotectio n  afforded  b y  se c tio n  132 (3 )  o f th e  E v id en ce  
O rdinance a rises o n ly  w h e n  it  ap p ears th a t a C ourt m a k e s  a w itn e ss  
u n d erstan d  im p lie d ly  or  e x p lic it ly  th a t h e  h a s n o  o p tio n  b u t to  an sw er, 
in  o th er  w ord s, w h e n  h e  is  co n stra in ed  t o  an sw er.

T he K in g  v . W eerasinghe (8 C. L . Rec. 36) d istin g u ish ed .

APPEA L from  a conviction by a Judge and Jury before the W estern  
Circuit.

N. N adarajah, K .C . (w ith  him  B. Jayasooriya  and H. W anigatunge) , 
for the accused, appellant.—The conviction in th is case is based entirely  
on circum stantial evidence. On the facts there w as m isdirection and 
non-direction, in  the sum m ing-up, in  regard to various m aterial points. 
A  judge in sum m ing-up is bound to put every defence, how ever w eak, 
before the jury—R. v. D in n ick \  W here a charge depends upon  
circum stantial evidence, it  ought not on ly to be consistent w ith  the  
prisoner’s guilt, but inconsistent w ith  any other rational conclusion, 
and it is a m isdirection to fa il to point out to the jury that an alternative  
innocent interpretation m ay be put on the proved facts—H odge’s C a se ';  
E m peror v . B ro w n in g ’ ; R. v . V a ss ile va ‘ ; T aylor on E vidence, Vol. I., 
paragraph 68. On the evidence th e finding is reasonably possible that 
th e deceased w as shot by a person other than the appellant.

A t one stage of th e prelim inary inquiry it w as one S iyaneris and not 
th e appellant w ho w as charged w ith  th e com m ission of the offence. 
The M agistrate w ho conducted the inquiry adm its in h is evidence that 
even at that stage he suspected the appellant w hen  the latter gave  
evidence as a w itness. The answers to certain incrim inating questions 
put to the appellant w hen  h e w as in  th e position of a w itness have been  
im properly adm itted as evidence in the present case (v id e  section 132 (2) 
o f the Evidence Ordinance (Cap. 11) ) .  It is not clear w heth er it w as  
the M agistrate or th e police officer w ho put those questions. Even if  
the police officer put the questions h e w as only doing so on behalf of the  
M agistrate for, according to section 392 of the Crim inal Procedure Code, 
it  w as the M agistrate w ho conducted th e prosecution. In the circum 
stances the appellant w as bound to answ er a ll questions. The question  
of com pulsion is one of fact. B efore the w itness w as asked any
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incriminating question it was the duty of the M agistrate to have warned  
him  as required by section 132 (3) of the Evidence Ordinance—The King  
v . W eerasinghe';  Ganga Sahcd v. E m peror ' ;  The Queen v. Gopal Doss 
e t  a l ’. In India there are some conflicting decisions, all of which have 
been reviewed in R eddi v . R e d d i'. The position w ould be different where  
a  w itness volunteers to g ive evidence—R ex v. R ahim an’. For meaning 
of “ incrim inating question" see The Queen v . B o y es“ and Phipson on 
Evidence {8th ed.) 199.
- M. W. H. de S ilva, K.C., A.-G. (w ith  him  H. W. R. W eerasooriya, 

C.C.) for the Crown, called upon to address on section 132 of the 
Evidence Ordinance.—The terms of section 132 are quite clear. The 
section is an attem pt to reconcile three principles of law. In England 
the third principle is sacrified for the second. The m ere fact that a 
w itness is expected to answer questions does not mean compulsion by 
Court. A  w itness is not com pelled to answer every question put to 
him  by Counsel. It is only w hen a w itness is definitely com pelled by 
Court to answer that the provisions of section 132 would be applicable—  
E m peror v . Banarsi ’ ; Reg. v . Coote  The statem ents made by the 
appellant to ..the Magistrate w ere m ade voluntarily and in the course of 
an inquiry under section 153 of the Ctim inal Procedure Code.

The appellant Was convicted of the murder, on June 5, 1942, of a 
wom an he had married on April 28, about s ix  w eeks previously. He 
has appealed on the law  and has sought leave to appeal on the facts.

The prosecution established that h e had a m otive for m urdering his 
Wife, To. that part o f the case against the appellant it  is  unnecessary  
to refer in. detail.' It depended in  the m ain not on oral but on  docu
m entary evidence, and in our opinion it  established that, if  the appellant 
m urdered his w ife, he certainly had a m otive for doing so, inadequate 
no doubt as any m otive for murder m ust be taken to be.

Opportunity w as also proved. The appellant w as in close proxim ity  
to the deceased at the tim e of her death and she w as shot beyond  
doubt w ith  a weapon, a shot gun, w hich had up to the 21st M ay admittedly 
'been in his possession.

One of the points the Jury had to consider w as w hether the gun had  
thereafter passed out of h is control or not. It had been kept by the  
appellant under his bed in  a  room occupied by him  and h is w ife  in  th e  
house of Marcelina. Cooray. If a th ief had entered th e appellant’s room  
on the night of the 21st May w hen the gun was found to be missing, it 
had certainly passed out, of the appellant’s co n tro l: if, on the other hand, 
as the prosecution suggested, the appellant had him self rem oved the  
gun and there had been no intrusion into his room b y a thief, it  had not. 
‘There Were indications that th e “ burglary ’’ had been faked or “ staged ” 

' but they were not b y  them selves conclusive. A t no tim e Subsequent 
, to  the 21st M ay had- the gun been traced to the appellant’s possession. 

It was not found till after the tragedy w hich cost his young w ife  her life.

Cur. adv. vu lt.
September 16, 1943. H eabne J.—
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It w as found close, very c lose  to  tiie  scene of the crime. There can be  
little, i f  any, doubt that the person w ho placed it  there w as the person  
w ho shot the deceased w ith  it. W as that person the appellant ? 
U ltim ately that question can only be answered, not by reference to the  
circum stances surrounding the “ burglary ” for th ey  are, at th e most, 
circum stances of suspicion, but by a consideration of the happenings on 
th e n ight of the 5th June.

It is difficult to refer to these happenings w ithout reference to the sketch. 
The deceaied w en t into the front compound on the le ft  hand side of 
M arcelina’s house w here she and th e appellant w ere living. The latter  
w as on the right hand side of th e verandah at the point m arked A. From  
A  to X  w here the appellant had originally said the deceased had squatted  
to ease herself is 12 feet. Maria, one of the inm ates of the house, w as  
in  the hall. On hearing the report of a gun or shortly thereafter, as the  
Judge for reasons h e  gave suggested w as probably the case, she cam e 
out on to the verandah and saw  the deceased ly in g  fa llen  and the  
appellant m oving towards her. A t the- outset of the trial the prosecution  
theory had been that the appellant had shot the deceased on the verandah  
w hen she had returned there after easing herself outside. B ut as the 
case progressed and m edical evidence w as called, it  transpired that, 
although the deceased had a serious injury to her heart, th e possibility  
of her having been shot in  the compound and of having w alked or run  
to the verandah could not be excluded.

T he Judge told the Jury the exact circum stances of w hich  they w ould  
h ave to be satisfied before they could conclude that the shooting had taken  
place in  accordance w ith  the first theory propounded by the prosecution. 
That portion of th e  charge, if  w e  m ay say so w ith  respect, w as  
unexceptionable and no objection w as taken to it.

The argum ent that w as .addressed to us w as of a tw ofold  nature. In 
the first place it w as argued that, as it  w as reasonably possible for the  
deceased to h ave been shot by a person other than the appellant over .the 
fen ce on the le ft hand side of the house close to w here she had squatted, • 
th e appellant should h ave been acquitted : and, in  the second place, that 
the Judge did not in fact leave it to th e Jury to decide the question of 
w hether it w as reasonably possible.

Assum ing the deceased had been shot as she squatted at X, 12 feet -from 
the fence, the possibility of her having been shot by a person on the other 
side of and over the fence is, on the face of it, negatived by th e  position  
of th e slugs found at M and N  as w e ll as by the fact that the m uzzle of th e  
gun had been brought, according to the expert evidence, to  a distance 
of one foot from  th e body of the deceased. It is unnecessary to exam ine  
all the data. It is ertough to say that if the Jury had acquitted the  
appellant on the ground that the deceased m ay have been  shot over the 
fen ce it w ou ld -h ave been  in our opinion an unreasonable verdict. On. 
th e contrary the conclusion is irresistib le that, if  she w as not shot on the  
verandah but at X, she w as shot by a person close up to, and on' the 
verandah side, n ot th e fence side of her. That person could only have  
been the appellant. If anqther person had been  there, the appellant 
w ould have seen him, and he says h e  saw  nobody.'
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In regard to the second point it is true that the Judge did not say to 
the Jury “ it is for you to consider whether the deceased, if she was at X, 
as the appellant at a very early stage said she was, could have been shot 
by a person outside and over th e f e n c e ”. But the m atter m ust be 
looked at realistically. No doubt the defence had been stressed, even  
i f  on an exam ination of it, it appears to be fantastic, and the Judge had 
told the Jury, not once but at the beginning as w ell as at the end of his 
charge, that the appellant was entitled to be acquitted upon any 
hypothesis other than guilt. In fact, in one portion of his charge, he  
referred to the possibility of an assailant other than the appellant having  
come, into the compound. It is true he discounted this possibility by the  
fact that the appellant did not claim  to have seen anybody, but he w ent 
on to say that perhaps the Jury m ight accept w hat the appellant had said 
in  Cpurt, viz., that he did not really know w here the deceased had been  
squatting. On this basis another hypothesis (and indeed a more reason
able one than shooting from  the fence) consistent w ith  the appellant’s 
innocence w as le ft to the Jury.

In our opinion, in the course-of an exhaustive charge the case for the  
defence w as dealt w ith  adequately.

A fter the deceased had been killed the identical gun which had been  
stolen from the appellant’s room on 21st May, or of which, according to the 
prosecution theory, he had retained possession, was found on the left  
hand side of the house beyond the fence to w hich I have referred. If the 
appellant had been his w ife’s murderer he could have thrown the gun as 
far as the spot w here it was found. “ The gun bore the mark of the  
m uzzle having struck into the ground ”. In his charge the Judge said :
“ A  gun if m erely dropped m uzzle downwards would hardly make a 
hole two inches-deep  . . . .”. That, however, is precisely w hat the 
Governm ent A nalyst apparently thought it could do. “ A  person 
leaning over the corner of the fence ” he said “ could h ave thrown the 
gun to cause the mark on the ground. It could, however, have been 
caused by the dropping of the gun by a person w hen running . . . .”. 
The om ission to refer to the Governm ent A nalyst’s evidence has been  
described as m isdirection. In the passage that was- cited the Judge no 
doubt expressed his own personal opinion and it is to be noted that he  
told the Jury “ they m ight form  an entirely different v iew  ”. But 
although in that particular passage no reference was made to the opinion 
expressed by the Governm ent A nalyst it is wrong, I think, to suppose 
that the possibility of the gun having been dropped w as not present to the  
m inds of the Jury to whom  the report of the A nalyst had been reacf. In 
fact, as w ould appear from  another passage in the charge, it was emphasized  
that there w ere two view s of the matter. The Judge referred to Crown 
Counsel’s rem ark that “ w hoever threw the gun to the spot or placed  it 
at fhe spot w here it was found had the object of connecting up the  
shooting w ith  the burglary^ . . . .”. I do not think there w as 
m isdirection. It is not for a Court of Appeal so to hold on an isolated  
passage. The charge m ust be considered as a whole,

It w as further argued that the reception at the trial o f the evidence 
given by the appellant before the M agistrate was illegal and vitiated the 
conviction. It w as stressed that the M agistrate “ prosecuted” (section
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392, Criminal Procedure Code), that the appellant w as bound or at least 
fe lt  bound to answer sQl questions put to him  and for these reasons h is  
evidence could not be proved by reason of the provisions of section  132 
of the Evidence Ordinance.

I t  has been held  in  India in  a large num ber of cases that if  a w itness 
w ish es to prevent his statem ent from  being thereafter used he m ust 
.object to answer the question put to him. In a case decided by the High  
Court of Allahabad, however, it w as held that “ an answer given  by 
a w itness in  a crim inal case to a question put to him  either by the Court or 
Counsel on either side, is w ith in  the protection afforded by the section ”—  
E m peror v . Chatur S ingh \  More recently it has been held that “ the 
com pulsion contem plated in  the section is som ething m ore than being  
put into the w itness box and being sw orn to g ive evidence. The 
com pulsion refers to com pulsion by Court and not com pulsion under the  
law . The com pulsion m ay be im plied or explicit, and in  every case it is a 
question of fact w hether there w as or w as not com p ulsion ”. (A . I. R. 
1929 Mad. 236) .  If I m ay say  so w ith  respect, th is appears to represent 
th e  correct v iew  of section 132, Evidence Ordinance. The protection  
arises only w hen it appears that the Court m akes a w itness understand  
im plied ly or exp lic itly  that he has no option but to answer, in  
other words w hen h e is constrained to answer. In The K in g  v . W eerasinghe \  
M aartensz J. held that as the question put to the accused, -when a w itness, 
had been put by the Judge, h e no doubt fe lt  bound to answer the question. 
It w as accordingly held  that he had been com pelled to answer. In the  
present case the appellant had been questioned by the Superintendent of 
P olice and the M agistrate in  fact put on questions. In  our opinion there  
w as no m isreception of evidence:

Argum ents w ere addressed to us on other m atters but they are w ithout 
substance.

The application for leave to appeal is refused and the appeal on the  
law  is dismissed.

A ppea l d ism issed.


