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Present: Pereira J . and E n n i s J . 

S I L V A v. F I S C A L , S O U T H E R N P R O V I N C E . 

232—D. C. Galle, 11,599. 

Action against Fiscal for wrongful arrest—Refund of subsistence money 
by Fiscal on the application of plaintiff's proctor.—Stay of execution 
of writ without order of Court. 

Orders t o withhold execution of process should issue t o the Fiscal 
from the Court. The Fiscal has n o power t o s tay the execution of 
a writ wi thout an order of Court t o that effect;. while the Fiscal 
m a y take the risk of acting on applications made t o h im b y parties, 
he is not bound t o do so . The parties should m o v e the Court for 
orders on him. 

'jpHE fac t s appear from t h e j u d g m e n t . 

A. St. V. Jayewardene, for plaintiff, appel lant . 

H. A. Jayewardene, for de fendant , re spondent . 

Cur. adv. vult. 

A u g u s t 2 2 , 1913 . PEBEIBA J . — 

I n th i s case t h e plaintiff c l a i m s d a m a g e s from t h e de fendant , w h o 
is t h e F i s c a l of t h e S o u t h e r n Prov ince , for a n a l l eged wrongful 

» (1898) 8 N. L. R. 198. 
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IMS. arrest. T h e defendant had i n h i s h a n d a warrant duly i s sued by 
p ^ g j ^ j the Distr ict Court of Co lombo for t h e arrest of the plaintiff. T h e 

; — m a n d a t e contained in th i s warrant w a s in n o w a y interfered w i t h 
Fifeal's. P. b y * f l e C ° u r , i wh ich i s sued t h e warrant , and in pursuance of t h a t 

m a n d a t e t h e defendant arrested the plaintiff. I t h a s been urged 
that t h e defendant a l lowed t h e plaintiff t o withdraw t h e subs i s tence 
m o n e y deposi ted by h i m as a condit ion precedent to t h e arrest of 
t h e plaintiff, and sec t ion 313 of t h e Civil Procedure Code h a s been 
relied o n . T h a t sec t ion enac t s t h a t a judgment-debtor shall no t 
be arrested un les s and unt i l t h e decree-holder p a y s in to Court a 
certain s u m for t h e subs i s tence of t h e debtor unti l h e i s brought 
before the Court. I n th i s case t h e provision of th i s sect ion had 
been du ly compl ied wi th . The m o n e y h a d been paid into Court, 
and noth ing further was necessary t o justify the arrest. The fact 
that t h e defendant , o n t h e application of t h e plaintiff's proctor, 
a l lowed a .refund of t h e subs i s tence m o n e y did n o t in any way 
interfere wi th t h e de fendant ' s right and duty t o arrest t h e plaintiff 
on the warrant i s sued t o h i m . Orders t o wi thhold execut ion of 
process should i s sue t o t h e F i sca l f rom the Court. As he ld in 
Silva v. Rawter,1 t h e F i sca l has no power to s tay the execut ion of a 
writ w i thout an order of Court to that effect; and I have n o hes i tat ion 
in say ing t h a t whi l e t h e F i s ca l m a y take t h e risk of act ing on 
appl icat ions m a d e to h i m by part ies , h e is not bound t o do so . The 
parties should m o v e t h e Court for orders o n h i m . As observed 
already, in the present case there w a s n o withdrawal by t h e Court 
of the m a n d a t e i s sued t o the defendant as F i sca l , and I fail t o s ee 
t h a t h e can be b l a m e d for m a k i n g the arrest complained of. 

I would d i smiss t h e appeal w i th costs . 

E n n i s J . — I agree. 
Appeal dismissed. 

am) 10 n. l. r. 66. 


