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1 9 7 1  Present:  S a ra era w ick ra m e , J .,  an d  T h a m olh era m , J .

U N I T E D  P L A N T A T I O N  W O R K E R S ’ U N I O N , A p p e lla n t , and T H E  
S U P E R I N T E N D E N T , C R A I G  E S T A T E , B A N D A R A W E L A ,

R e s p o n d e n t

S. C. 47/69 {with S. G. 4S169)— Labour Tribunal B . 2234

Dabour Tribunal— Dale of order made by it— Requirement of prior notice of it to the 
parties— Failure of Tribunal to comply with such requirement— Resulting 
position i f  appeal is filed out of lima— Maxim  actus curiao nemincm gravabit—  
Industrial Disputes Act (Cap. 131), ss. 31 C (1) (2), 31 D (3) (1).

Section 31 C (2) o f tho Industrial Disputes Act, which enables a Labour Tribunal 
to lay down tho procedure to be observed by it in the conduct o f an inquiry, 
is wide enough to impose upon it tho obligation to give the parties nctico o f  tho 
particular day on which its order or decision will bo made, though it is not 
necessary that the order should be pronounced in the presence of the parties. 
Tho day on which order is made after such notice will determine tho 
commencement of the appealable period o f  14 days specified in section 31 D  (3) 
o f tho Act.

When an appeal is filed out o f time on account of tho failure o f  tho Tribunal 
to give prior notico to tho parties about the date of its order, the appeal will 
nevertheless be heard in accordance with the principle actus curiae neminetn 
gravabit.

The Superintendent, Mulana Estate, Makandura v. Janis Appu Diddenipota 
(71 N. L. R. 332) overruled.

. A . P P E A L  f r o m  a n  o r d e r  o f  a  L a b o u r  T rib u n a l.

M iss Suriya Widremasinghe, for th e  a p p lica n t-a p p e lla n t-

S. G. Crossette-Thambiah, w ith  A . M . Coomaraswamy a n d  K . Thevarajah, 
f o r  th e  e m p lo y e r -re s p o n d e n t .

1 (1963) 65 N. L. If. 121.
Cur. adv. vult.



N o v e m b e r  1 6 ,1 9 7 1 . Samerawick.ra.me, J .—

L e a r n e d  c o u n se l f o r  th e  e m p lo y 'e r -r e sp b n d e n t  ra ised  th e  o b je c t io n  
th a t  t h e  a p p e a l h a s  b e e n  filed  o u t  o f  t im e . I t  w a s  c o m m o n  g ro u n d  t h a t  
th e  d a t e  o f  th e  o r d e r  w a s 2 0 th  M a rch , 19 69  a n d  th a t  i f  t im e  fo r  fi l in g  
th e  a p p e a l  r a n  f r o m  th a t  d a te , th e  a p p e a l  w a s  o u t  o f  tim e  b y  o n e  d a y '. 
L e a r n e d  co u n s e l fo r  th e  a p p e lla n t s ta te d , th e  p a r t ie s  w ere  n o t  g iv e n  
n o t ic e  a n d  w e re  u n a w a re  th a t  th e  o r d e r  w a s  to  b e  .m a d e  o n  2 0 .3 .6 9 .  
A  c e r t if ie d  c o p y  o f  th e  o rd e r  w as p o s te d  to  th e  a p p e lla n t  b y  th e S e c r e ta r y  
o n  2 3 .3 .6 9  a n d  w a s r e ce iv e d  b y  it  o n  th e  fo l lo w in g  d a y . She s u b m itt e d  
th a t  t im e  f o r  filin g  th e  a p p e a l sh o u ld  n o t  ru n  fr o m  a  d a te  o n  w h ich  h e r  
c lie n t  w a s  n o t  m e r e ly  u n a w a re  b u t  h a d  n o  o p p o r tu n ity  o f  a s ce r ta in in g  
th a t  o r d e r  h a d  b e e n  m a d e .

I n  Superintendent, Mulana Estate, Makantlura v. Janis A p p u 1—  w h e r e  
th e  fa c t s  w e re  o n  a ll fo u rs  w ith  th o se  in  th is  ca se— D e  K re tse r  J . ,  h e ld  
th a t  th e  a p p e a l h a d  b e e n  filed  o u t  o f  t im e . H e  w a s  n o t  u naw are th a t  t h e  
v ie w  h e  h a d  ta k e n  m ig h t  lea d  t o  a n  u n ju s t  re su lt  in  som e cases b u t  h e  
s ta te d  t h a t  th e  r e m e d y  w a s an  a m e n d m e n t  t o  th e  re le v a n t p r o v is io n . 
W h e n  t h is  a p p e a l ca m e  u p  b e fo r e  A lle s , J . ,  h e  d o u b te d  th e  c o r r e c tn e s s  
o f  D e  K r e t s e r  J . ’ s  d ec is ion  a n d  re fe rre d  th is  a p p e a l fo r  d e c is io n  b y  a  
B e n c h  o f  t w o  J u d g e s . T h e  a p p ea l h a s  th u s  c o m e  u p  b e fo re  us.

T h e  r e le v a n t  p r o v is io n s  are ss. 31 C  (1 ) a n d  (2 ), 31 D  (3) a n d  (4 ) o f  t h e  
In d u s tr ia l D is p u te s  A c t  (C ap . 131) w h ich  are  as  fo llo w s  :—

“  3 1 C . (1 ) W h e re  an  a p p lic a t io n  u n d e r  s e c t io n  3 1 B  is m a d e  t o  a  
la b o u r  tr ib u n a l, i t  sh a ll b e  th e  d u t y  o f  th e  tr ib u n a l t o  m a k e  
a ll su ch  in q u ir ie s  in to  th a t  a p p lic a t io n  a n d  h ear all su ch  e v id e n c e  
as th e  tr ib u n a l m a y  co n s id e r  n e ce s s a r y , a n d  th erea fte r  m a k e  
su ch  o rd er  as m a y  a p p ea r  to  th e  tr ib u n a l t o  b e  ju s t  a n d  e q u ita b le .

(2 ) S u b je c t  t o  su ch  re g u la t io n s  as  m a y  b e  m a d e  u n d er s e c t io n  
3 9  (1 ) ( f f )  in  resp ect o f  p r o ce d u r e , a  la b o u r  tr ib u n a l c o n d u c t in g  
a n  in qu iry ' m a y  lay' d o w n  th e  p r o c e d u r e  to  b e  o b se rv e d  b y  i t  in  
th e  c o n d u c t  o f  th e  in q u iry .

31D . (3 ) E v e ry ' p e t it io n  o f  ap p ea l t o  th e  S u p re m e  C ou rt sh a ll b e a r  
u n ca n ce lle d  sta m p s t o  th e  v a lu e  o f  f iv e  ru p ees a n d  sh all b e  
file d  in  th e  S u p rem e C ou rt w ith in  a  p e r io d  o f  fou rteen  d a y s  
r e ck o n e d  fr o m  th e  d a te  o f  th e  o r d e r  fr o m  w h ich  th e  a p p e a l is  
p re fe rre d .

(4 ) I n  c o m p u tin g  th e  tim e  w ith in  w h ich  an a p p ea l m u s t  bo- 
p re fe rre d  to  th e  S u p rem e C o u r t  th e  d a y  on  w h ich  th e  o r d e r  
a p p e a le d  fr o m  w as m a d e  sh a ll b e  in c lu d e d , b u t  all S u n d a y s  
a n d  p u b lic  h o lid a y s  sh all b e  e x c lu d e d .”

I  th in k  th e  w o rd s  “  p ro ce d u re  to  b e  o b s e r v e d  b y  i t  in  th e c o n d u c t  o f  t h e  
in q u ir y  ”  in  s. 31 C (2) sh ou ld  be  g iv e n  a  w id e  in te rp re ta tio n  a n d  m a y  
in c lu d e  th e  g iv in g  o f  n o t ic e  o f  th e  d a y  o n  w h ich  ord er  w ill b e  m a d e  iT  
su ch  n o t ic e  is  n ecessary .
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I t  m a y  b e  u se fu l to  c o n s id e r  first w h a t th e  position is on th e  p r o v is io n s  
o f  th e  A c t  a p a r t  from  a n y  re g u la t io n s  th a t  m a y  h a v e  been  m a d e . I t  is  
o b v io u s ly  n ecessa ry  th a t  a  p a r t y  a d v e rse ly  a ffe c te d  b y  a n  o r d e r  sh o u ld  
b e  a w a re  o f  th e  o rd e r  fo r  a t  le a s t  tw o  reason s. H e  h as t o  c o m p ly  w ith  
i t : h e  m a y  b o  d ire c te d  in  th e  o rd e r  t o  re in sta te  th e  w o rk m a n  fo r th w it h . 
A g a in , h e  h a s  a  lim ite d  t im e  w ith in  w h ich  h e  m a y  a p p e a l i f  h e  is  
d is sa tis fie d  w ith  th e  o rd e r . T h e  p r o ce d u r e  a d o p te d  b y  th e  L a b o u r  
T r ib u n a l u n d e r  s. 31C  (2 ) sh o u ld , th e re fo re , be  su ch  th a t  th e  p a rt ie s  w ill 
b e  a w a re  o f  th e  m a k in g  o f  th e  o rd e r . I n  r e s p e c t  o f  p a rt ie s  t o  an  a c t io n  
in  a  C o u r t  th is  is  d o n e  b y  th e  re q u ire m e n t th a t  th e  o r d e r  s h o u ld  b e  
d e liv e r e d  o r  p r o n o u n ce d  in  open c o u r t  in  th e  p resen ce  o f  p a r t ie s  o r  a fte r  
n o t ic e  t o  th e m . In  th e  a b se n ce  o f  a n y  ex p re ss  p ro v is io n  to  th a t  e f fe c t  
th e  p r o n o u n c in g  o f  th e  o r d e r  in  th e  p re se n ce  o f  p a rt ie s  is n o t  n e ce s s a r y  
in  r e s p e c t  o f  o rd e rs  m a d e  on  a p p lic a t io n s  to  a la b o u r  tr ib u n a l. N o t ic e  
t o  t h e  jia r tie s  th a t  th e  o r d e r  w ill b e  m a d e  on  a  p a rt icu la r  d a y  w ill  b e  
su ffic ie n t  to  a ffo rd  th em , o r  e ith e r  o f  th e m , th e  o p p o r tu n ity  o f  a s ce r ta in in g  
th e  p u r p o r t  o f  th e  o rd e r . I  a m  th e re fo re  o f  th e v iew  th a t  th e p r o c e d u r e  
s h o u ld  in c lu d e  n o t ic e  t o  th e  p a rt ie s  o f  th e  d a y  on  w h ich  o r d e r  w ill  b e  
m a d e . T h is  m a y  a p p ro p r ia te ly  b e  d o n e  b y  g iv in g  a  d a te  fo r  th e  o r d e r  
a t  th e  con c lu s io n  o f  th e  h e a r in g 'o f  e v id e n ce  o r  i f  n o  d a te  is th e n  g iv e n  
f o r  th e  o r d e r  o r  i f  th e  o r d e r  is  n o t  m a d e  o n  th e  d a te  g iv e n -th e n  n o t ic e  
m a y  b e  g iv e n  t o  th e  p a rt ie s  o f  th e  d a te  la te r  f ix e d  fo r  th a t  jm rp o s e .

I t  is  n o w  n e ce ssa ry  t o  co n s id e r  w h e th e r  th e  reg u la t io n s  o r  a n y  o f  
th e m  h a s  a lte re d  th e  p o s it io n . T h e  r e le v a n t  re g u la t io n  33  o f  th e  
In d u s tr ia l D isp u te s  R e g u la t io n s , 1958, p u b lish e d  in G o v e r n m e n t  G a z e t te  
E x t r a o r d in a r j ' N o .  11 ,6SS o f  2 n d  M a rch , 1959 , rea d s  :—

“  E v e r y  o rd e r  o r  d e c is io n  o f  a  L a b o u r  T r ib u n a l sh a ll b e  m a d e  in  
w r it in g . T h e  S e c r e ta r y  sh a ll n o t i fy  th e  a p p lic a n t  a n d  th e  e m p lo y e r  
o f  th e  o r d e r  o r  d e c is io n  b y  fo r w a rd in g  a  ce rt ified  c o p y  th e r e o f. A  
ce r t ifie d  c o p y  o f  su ch  o r d e r  o r  d e c is io n  shall a lso  b o  s e n t  t o  th e  
C o m m iss io n e r  b y  th e  S e c r e t a r y ."

T h o u g h  th is  re g u la t io n  d o e s  d e a l w ith  th e  g iv in g  o f  n o t ic e  o f  a n  o rd e r , 
a n  e x a m in a tio n  o f  it  sh o w s th a t  i t  p r o v id e s  fo r  th e  c o m m u n ica t io n  o f  th e  
o r d e r  w h ich  is  t o  b e  d o n e  b y  se n d in g  a ce rt ifie d  c o p y  o f  it . I t  d o e s  n o t  
r e la te  to  p r io r  n o t ic e  o f  th e  m a k in g  o f  a n  o rd er . I t  has been  su g g e s te d  
b y  th e  o n e  s id e  a n d  n o t  d e n ie d  b y  th e  o th e r  th a t  it  is n o t  b e 3-o n d  th e  p a le  
o f  p o s s ib ility  th a t  in  a n  e x tr e m e  ca se  th e  certified  c o p y  o f  th e  o r d e r  m a y  
r e a c h  th e  p a r t y  a ffe c te d  a fte r  th e  tim e  w ith in  w h ich  an  a p p e a l m a y  b e  
f i le d  h a s  la p sed . A p a r t  fr o m  th a t , in  all cases th e  p a r t y  a d v e r s e ly  
a f fe c te d  b y  th e  o rd e r  w ill in  fa c t  h a v e  less th a n  th e  I I  d a y s  a llo w e d  to  
h im  b y  la w  w ith in  w h ich  to  p re fe r  a n  a p p ea l. W h a t  is  r e q u ire d  t o  b e  
d o n e  b y  th is  re g u la t io n , th e re fo re , d o e s  n o t  o b v ia te  th e  n e e d  f o r  n o t ic e  
t o  b e  g iv e n  t o  th e  p a rt ie s  o f  th e  p r o p o s e d  m a k in g  p f  th e o rd e r . I t  •wall 
b e  o b s e rv e d  th a t  s. 31C  (2 ) d o e s  n o t  sa y , ‘ ‘ u n t il reg u la tion s  a r e  m a d e  "  
b u t  “  s u b je c t  to  su ch  re g u la t io n s  a s  m a y  b e  m a d e  W h ile  a  la b o u r  
t r ib u n a l h a s  th e re fo re  to  o b s e rv e  th e  re g u la t io n s , i t  is n o t  a b s o lv e d  fr o m
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ta k in g  su ch  o th er  step s  o f  p r o c e d u r e  ns a re  n ecessary . I  a m , th e r e fo r e ,  
o f  th e  v ie w  th a t  th e r e g u la t io n s  h a v e  n o t  a lte red  th e  p o s it io n  w h ic h  I  
h a v e  a r r iv e d  a t  u p on  a  c o n s id e r a t io n  o f  th e  re le v a n t p ro v is io n s  o f  th e  
A c t ,  n a m e ly , th a t  a  la b o u r  tr ib u n a l sh o u ld  g iv e  th e p a rtie s  n o t ic e  o f  t h e  
d a y  o n  w h ich  th e  o rd e r  w ill b e  m a d e  th o u g h , as I  h a v e  already-- in d ic a t e d ,  
i t  is  n o t  n ecessa ry  th a t  th e  o r d e r  sh o u ld  b o  p ro n o u n ce d  o r  m a d e  in  t h e ir  
p re se n ce .

I t  is  n e ce ssa ry  to  co n s id e r  th e  e f fe c t  o f  m a k in g  an ord er  on  a p a r t ic u la r  
d a y  w ith o u t  p r ior  n o t ic e  to  th e  p a rt ie s  th a t  it  w ill b e  m a d e  on  th a t  d a y .  
T h e  o r d e r  w ill n o t  b e  v o id .  T h e r e  is n o  b re a ch  o f  a n y  ex p ress  p r o v is io n  
o f  la w  b u t  o n ly  th e a d o p t io n  o f  a  fa u lt y  p ro ce d u re . N e v e r th e le s s , o n  
th e  p r in c ip le , “  actus curiae neminem grambit ” , n o  o b l ig a t io n  o f  
c o m p lia n c e  w ith  th e  o rd e r  w il l  a r ise  a n d  n o  tim e  fo r  m a k in g  th e  a p p e a l  
fr o m  it  w'ill run  ag a in st a  p>arty a d v e r s e ly  a ffe c te d  b y  it  t ill n o t ic e  h a s  
b e e n  g iv e n  to  h im  th a t  th e  o r d e r  h a d  b een  m a d e. O n th is  b a s is  t h e  
a p p e a ls  file d  on  th is  m a tte r  a s  w e ll  as in  th e  co n n e cte d  m a tte r  h a v e  n o t  
b e e n  file d  o u t  o f  tim e.

D e  K re tse r , J . ,  h as r e fe r r e d  t o  North-Western Blue Line Bus Co. Ltd. 
v. Green Line Omnibus Co. Ltd.1. I n  th a t  case  Sanson i J ., h a d  to  c o n s id e r  
th e  e f fe c t  o f  certa in  se c t io n s  o f  th e  M o to r  T ra ffic  A c t ,  I I  o f  1951 . S e c t io n  
211 (1 )  p r o v id e d  fo r  a  d e c is io n  a n d  n o t ic e  o f  th e  d ec is ion  in  w r it in g  t o  
b e  g iv e n  b y  th e  S e cre ta ry  t o  th e  p a rtie s . S ection  212 (2 ) p r o v id e d  t h a t
“  th e  p e t it io n  o f  a p p e a l ............. sh a ll b e  p re se n te d  to  th e  tr ib u n a l b y  t h e
a p p e lla n t  w ith in  21 day's a f t e r  th e  d a te  o f  th e  tr ib u n a l’s d e c is io n  a g a in s t  
w h ic h  th e  ap p ea l is n re fe r re d  ” . T h ere  w as a lso in th e  A c t  a n o t h e r  
p r o v is io n  in  regard  to  an  a p p e a l  fr o m  th e  C om m ission er ’s d e c is io n  w h ic h  
e x p r e s s ly  p r o v id e d  th a t  i t  s h o u ld  b e  m a d e  w ith in  fou rteen  d a y s  o f  the 
service o n  th e  ap p e lla n t o f  th e  n o t ic e  o f  d eterm in a tion . In  v ie w  o f  t h e  
d is t in c t io n  in  th e  tw o  cases h e  h e ld  th a t  tim e  ran  in the case  o f  a n  a p p e a l  
a g a in s t  th e  d ecis ion  o f  th e  t r ib u n a l fr o m  th e d a te  o f  th e  d e c is io n  i t s e lf .  
T h e r e  d o e s  n o t  a p p ea r  to  h a v e  b e e n  a n y  p ro v is io n  c o r r e s p o n d in g  t o  
a. 31 C . (2 ). T h e  s t a t u t o r y  p r o v is io n s  S an son i J . ,  h a d  to  c o n s id e r  w e r e  
n o t  id e n tica l a n d  h is d e c is io n  is  n o t  a p p lica b le  t o  th e m a tte rs  in  th e  
in s ta n t  case  an d  is th e r e fo re  d is tin g u ish a b le . D e  K re tse r  J . ,  c i t e d  a  
p a ssa g e  fro m  th e  ju d g m e n t  o f  S a n son i J . ,  in  th a t  case a n d  c o n s id e r e d  
th a t  mutalis mutandis i t  a p p l ie d  in  a ll re sp ects  to  th e case  b e fo r e  h im . 
W it h  resp ect, I  am  u n a b le  t o  ag ree . I  am  th ere fore  n o t  in  a g r e e m e n t  
w it h  th e  d ecision  in  The Superintendent, Mulana Estate, Makandura 
v. Janis Appu Diddenipota (su p ra ).

I  h o ld  th a t  the a p p ea l in  th is  ca se  as w ell as th e ap pea l in  th e  c o n n e c t e d  
ca se  S .C . 4 S /’ 69 h a v e  b e e n  file d  in  tim e . T h ese  ap pea ls w ill n o w  b e  
lis te d  b e fo re  a  sing le  J u d g e  in  d u e  cou rse  fo r  d isposa l.

T hamotheraji, J .— I  agree.

Appeal to be listed in due course for disposal.

1 (1051) 56 N. L. Ii. 116.


