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1 8 M  P resen t: C annon  J .

E D I R I S I N G H E , A pp ellan t, and C A S S IM  (S . I . P olice ), R espondent- 

553— M . C. Colombo, 190 (D . R .).

Charge— Accused charged under D efence Regulation—Gazette not referred to
in charge or evidence— Judicial notice o f proclam ation.

Where the accused was charged for contravening a Defence (Control of 
Textiles) Begulation, which was not to come into force until Buch date 
as was fixed by the Governor and ndtified in the G azette, bnt no 
reference was made, either in the charge or in the evidence, to the 
G azette which brought the Begulation into force-,-

H eld , that the Court could take judicial notice of the date on which 
the Begulation came into operation.

Jayakodi v. Paul Silva (44 N . L . R . 379), followed.

^ j^ P P E A L  from  a con v iction  by  the M agistrate o f  C olom bo.

H . W anigatunge for  th e  accused , appellant.

T. K . Curtis, C .C ., fo r  the A ttorney-G eneral.

Cur. adv. vult.

J u ly  25, 1945. C annon J .

T h e  ap pellant w as charged  w ith  keeping for sale or supply  on  D ecem ber  
21, 1944, regu lated  textiles,...to w it, 181 shorts, 26 khaki shorts, 14 hand
k erch ie fs  and 4  banians w ith ou t a perm it from  the C ontroller o f  T extiles 
in  con traven tion  o f  R egu la tion  25 o f  T h e D efen ce  (C ontrol o f  Textiles) 
(N o . 1) R egu lation s , 1943.

H e  w as con v icted  and fined  R s . 500 or 6  w eek s ’ im prisonm ent, in default 
o f  p a ym en t. R egu lation  25 is in . P art 4, w h ich  b y  R egu lation  22 w as 
n o t t o  co m e  in to  fo rce  until su ch  date  as  w as fixed  b y  the G overnor and 
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n otified  in  th e G azette. I n  th e  G azette  o f  D e ce m b e r  18, 1944, th e  p re 
scribed  d a te  w as n otified  a s  D e ce m b e r  20, 1944. T h e  ap peal is  against 
con v ic tion  and  sen ten ce , an d  is  based  o n  la w  an d  th e  fa cts .

M r. W an igatun ge con ten d s th at there sh ou ld  h ave  been  a t  th e  trial 
e ither a reference in  the charge to  th e  G azette  o f  D ecem b er  18, 1944, o r  
ev id en ce  g iven  th at th e R egu la tion  h ad  co m e  in to  fo r ce ; an d  th at 
w ith ou t th is th e  con v iction  w as bad . I t  is n ot suggested  th at any  
p re ju d ice  w as cau sed  to  th e  ap p ellan t b y  .th ese  om issions. T h e  sam e 
p oin t arose in  Jayakodi v. Paul Silva  *, w h ich  w as an  ap peal by  th e  
A ttorn ey -G en era l against an acqu itta l w hich  h ad  been  ordered  b y  the 
M agistrate on  th e  ground th a t the p rosecu tion  had  n ot proved  th at th e  
G overnor procla im ed  su ch  a  prescribed  date. Soertsz  J . ,  in  over
ruling the M ag istra te ’s v iew , sa id—

T h e  charge is la id  u nder an  O rdinance en acted  b y  the G overn or as 
an O rdinance to  co m e  in to  operation  on  .the G overnor appoin ting  a 
date for  th a t pu rpose b y  p roclam a tion  in  the G azette. T h e  m om en t 
that p roclam ation  appeared , th e O rdinance becam e law  and the 
charge here is la id  under section s  11 (b ) and 16 o f  th at law .

I n  v irtue o f  section  57 o f  th e E v id e n ce  O id in an ce , th e C ou rt w a s , 
bou n d  to  take ju d icia l n o tice  o f  th a t law  as part o f  ou r  statu te  law . 
S im ilarly , the C ou rt is bou n d  to  take n otice  o f  “  rules h av ing  the 
force  o f  law  ” , bu t in  su ch  cases it w as h eld  by  a D iv ision a l B e n ch  in 
Sivasampu v. Juwan A ppu 2 th at there m u st at lea st b e  som e reference 
in the charge to  th e re levan t G azette  for, in the absen ce o f  such  a 
reference, there w ou ld  n ot be com p lia n ce  w ith  section  167 (4) o f  the 
C rim inal P roced u re  C od e  w h ich  requ ires th a t the charge shall s.tate 
”  th e law  and section  u n der w h ich  the o ffen ce  sa id  to  h a v e  been  
co m m itte d  is  punishab le  ” . I n  th e  d ays in  w h ich  w e  h ad  n o  com p ila 
tion  o f  Subsidiary L eg is la tion , a re feren ce  to  th e G azette  w as th e on ly  
w ay  in w hich  th e  a ccu sed  cou ld  b e  in form ed  o f  th e  la w  under w h ich  
h e is charged . T od a y , in  m ost cases, th at can  b e  don e  By re feren ce  to  
the ch apter and section  o f  th e d ifferent v o lu m es o f  S u b sid ia iy  
L eg islation .

M utatis mutandis th e language o f  S oertsz  J . is appropriate to  th is case. 
A s  regards M r. W a n ig a tu n g e ’s con ten tion  th a t th e D e fe n ce  R egu lations 
com e w ith in  the find ing o f  th e D iv is ion a l C ou rt in Sivasampu v. Juwan 
Appu, I  d o  n ot th ink  th at, th ou gh  th e  D e fe n ce  R egu lations are n ot 
O rdinances, th ey  cou ld  b e  classified  as S u bsid iary  L eg isla tion , fo r  th ey  
are m ade b y  th e  G overn or b y  v irtu e  o f  p ow ers vested  in  h im  b y  A c ts  o f  th e  
Im p eria l G overn m en t and O rders-in -C ou n cil. H ow ever , the v iew  
expressed  by  Soertsz J . d isposes o f  the p o in t, w h ich  n ow  has n o  substance 
unless the subsidiary leg islation  b e  o f  th e  nature o f, say, a loca l b y -la w  
w h ich  w ou ld  n ot ord inarily  b e  in clu d ed  in  th e  offic ia l com p ila tion s  o f  
Subsidiary L eg isla tion .

A s regards th e e v id en ce  an d  sen ten ce  n o  su fficient argum ents have 
b een  ad d u ced  to  ju stify  an y  in terven tion  in  th e M ag istra te ’s decision , and
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on  the question  o f  sen ten ce  M r. C urtis p o in ted  ou t th at the M agistrate 
d id  n ot order con fiscation  because he thought- h e  had  no pow er to  d o  so. 
S u ch  a pow er w as, how ever, g iven  in  th e  am ended B egu lation ' No.. 4  o f  
f.944, pu blish ed  in  th e  G azette  N o. 9 ,250  o f  M arch  28, 1944.

The appeal is dismissed
Appeal dismiesed.


