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M o n e y  L e n d in g  O rd in a n ce— W h a t con stitu tes  th e  bu sin ess  o f  m o n e y -le n d in g— 
B u rd e n  o f  p r o o f— T h e  b a r  c rea ted  b y  sec tion  8 n o t  a p p lica b le  to  a d m in is 
tra tor— M o n e y  L e n d in g  O rd in a n ce . N o . 2 o f  1918, s. 8 ( I )  a n d  ( 2 )  

( C a p .  6 7 ) .

W h e r e  a  f i s h e r m a n  l e n t  m o n e y  o n  n o t e s  t o  p e r s o n s  w h o  w e r e  n o t  h i s  

r e l a t i v e s  a n d  t h e r e  w a s  e v i d e n c e  t h a t  h i s  m o n e y - l e n d i n g  t r a n s a c t i o n s  

w e r e  n o t  l i m i t e d  t o  o c c a s i o n a l  l o a n s  b u t  w e r e  c o n d u c t e d  s y s t e m a t i c a l l y  

a n d  c o n t i n u o u s l y , —

H e ld , t h a t  h e  w a s  c a r r y i n g  o n  t h e  b u s i n e s s  o f  m o n e y - l e n d i n g .

H e l d ,  fu r th er , t h a t  o n c e  i t  i s  e s t a b l i s h e d  t h a t  a  p e r s o n  w a s  c a r r y i n g  

o n  t h e  b u s i n e s s  o f  m o n e y - l e n d i n g ,  t h e  b u r d e n  i s  o n  h i m  t o  p r o v e  t h a t  h e  

h a d  c o m p l i e d  w i t h  t h e  p r o v i s i o n s  o f  s e c t i o n  8  ( 1 )  o f  t h e  M o n e y  L e n d i n g  

O r d i n a n c e .

H e ld , also, t h a t  t h e  b a r  c r e a t e d  b y  s e c t i o n  8  ( 2 )  o f  t h e  O r d i n a n c e  

d o e s  n o t  a p p l y  t o  t h e  a d m i n i s t r a t o r  o f  t h e  e s t a t e  o f  a  d e c e a s e d  m o n e y 

l e n d e r .

H IS  w as an action on a promissory note to recover a sum  of Rs. 877.50
w ith  interest. The original plaintiff, w ho w as the father of the 

appellant having died, the appellant w as substituted as adm inistrator 
of the estate. There w as evidence that the original plaintiff, though  
he w as a fisherman, lent money on notes to persons w ho  w ere  not his 
relatives, and filed actions to recover them. The learned District Judge 

held that the original plantiff w as a m oney-lender and that he had failed  
to keep books of accounts and dismissed his action.

H. V . P erera , K .C . (w ith  him O. L. de K r e ts e r ) , fo r  substituted plaintiff, 
appellant.— Plaintiff is not a m oney-lender but a fisherman w ho occasionally  
invested his earnings on the security of prom issory notes. The form  of 
issue 6, namely, “ can this action be maintained without account books?” 
shows that the court considered that the debt could not be proved unless 
the account books w ere produced in Court. There should have been an, 
issue as to whether plaintiff kept proper books of accounts. The D istrict'' 
Judge has placed the burden of proof w ith  regard  to books w ron g ly  on 
plaintiff. Pathm anathan v. C h o w la 1 is not binding in this case inasmuch 

as plaintiff has not conceded that the business of m oney-lending has been  
carried on. The bar in section 8 of the M oney Lend ing  Ordinance is a 

personal bar and only applies to the person subject to the obligations 
of the section. No local or English authority is directly in point, but see 
D aniel v. R o g e r s ' and H aw kins v. D u ch e  \

N. E. W eerasooria , K .C . (w ith  him  C yril E. S. P ere ra ) ,  fo r defendant,- 
respondent.— W hether a person is a m oney-lender or not is a question of 
fact in each case. In this case the evidence shows—

(1) That plaintiff had given up the business of fisherman fo r some time.
(2) That the plaintiff had lent m oney to persons w ho w ere  not

relatives on pro-notes.
» 13. C. L. Rec. 89. 2 (1918) 2 K .  B . 229.

3 (1921) 3 K . B. 227.



(3 ) had sued on those notes—

V id e  Faggot v. Fine (1911) 105 Law  Tim es 583. Edgelow v.
M ac E lw ee  (1918) Law  T im es 177.

Issue 6 clearly means that having regard to section 8 of the Money  
Lending Ordinance, plaintiff cannot enforce this action if he has not got 
proper books of accounts. Pathm anathan v . Chow  la ( supra) places the 
burden on plaintiff to prove that he kept proper books of accounts. The  
opinion in D aniel v . R ogers  and H aw kins v. D uche (supra) relied on by  
plaintiff are o b iter  dicta.

The operation of such a bar if it exists would apply only to assignee 
for value of promissory notes given for such loans. See section 11 ot 
the M oney Lending Ordinance.

The rights of parties should be regulated by  their position at the 
commencement of the action— Silva v. F ernando'.

H. V . P erera , K .C ., in reply.— The wording of section 8 (1) of the 
Business Nam es Registration Act is sim ilar to section 8 (2 ) of the 
M oney Lending Ordinance. The reasoning in these cases w as followed in 
Fernando v. J a ya sin g h e1 w here the interpretation of section 9 of the 
Business Nam es Registration Ordinance w as considered.

Section 11 of the M oney Lending Ordinance is only a special provision 
to protect a bona fide holder for value and does not m odify the 
interpretation to be placed on section 8 (2 ).

S ilva  v. F ern a n d o 3 has no application to the facts of this case.

Cur. adv. vult.
August 2, 1940. Howard C.J.—

This is an appeal from  a judgm ent of the District Judge of Tangalla, 
dismissing the plaintiff’s action w ith  costs. The original plaintiff who  
w as the father of the appellant sued the defendant on a promissory note 
dated February  27, 1931, for the recovery of a sum of Rs. 877.50 and 
interest. The original plaintiff having died, the appellant, after taking out 
letters of administration, w as substituted plaintiff as administrator of 
his estate. A fte r  two witnesses had been called for the plaintiff the 
fo llow ing issues w ere  added to those already fra m e d : —

“ 5. D id  the original plaintiff carry on the business of money-lending?
“ 6. I f  so, can this action be maintained without account books? ” 

Issues 3 and 4 w ere answered in favour of the plaintiff, the learned 
District Judge finding that at the execution of the note RS.-500 was paid 
in cash by  the original plaintiff to the defendant. Issues 5 and 6 were  
answered by  the learned Judge in favour of the defendant and in conse
quence of those answers judgm ent was entered dismissing the action 
instituted by  the plaintiff. Counsel for the plaintiff has argued that the 

"District Judge w as w rong in his findings w ith  regard to both these issues. 
It is maintained that the original plaintiff w as not a money-lender. This 
contention w as not argued w ith  great force. In fact, Counsel could only 
contend that it w as doubtful whether the original plaintiff w as a money
lender. There w as evidence that though he w as a fisherman the original

» IS  N . L . R . 499. * 35 N . L .  R . 131.
3 15 N . t .  R . 499.
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plaintiff lent m oney on notes to persons w ho  w ere  not his relations and  
filed actions to recover on such notes. It w as  in evidence, moreover, 
that sometime before his death he had given up fishing. The note in  
this case w as also on a printed form . In  the course of his judgm ent in  
F aggot v . F in e 1 in which it w as held that a jew e lle r  w ho lent m oney to 
customers w as carrying on the business o f m oney-lending, Bankes J. 
s a id : —

“ It is absolutely essential that the tribunal should consider not only  
the nature but the num ber of the m oney-lending transactions. 
It is from  these transactions and from  them alone that the 
inference can be d raw n  w hether or not the person is carrying  
on the business of m oney-lending.”

In E d gelow  v. M ac E lw e e 1 a Solicitor w ho habitually  lent m oney on loan  
transactions in no w ay  confined to clients w as held unable to recover as 
he w as not registered. In  commenting on the essential attributes of a 
m oney-lender M cCardie J. said : —

“ A  man does not become a m oney-lender by  reason o f occasional loans 
to relations, friends or acquaintances, w hether interest be  
charged or not. Charity and kindliness are not’ the basis o f 
usury. N o r does a m an become a m oney-lender because he m ay  
upon one or several isolated occasions lend m oney to a stranger. 
There must be m ore than occasional and disconnected loans. 
There must be a business of m oney-lending and the w ord  
business imports the notion o f system, repetition and continuity. 
The line of demarcation cannot be defined w ith  closeness or 
indicated by  any special form ula. Each case must depend on 
its own peculiar features.”

The question as to whether the original plaintiff w as carrying on a 
m oney-lending business is one of fact. There w as evidence that the money- 
lending transactions of the original plaintiff w ere  not lim ited to occasional 
loans, but his operations w ere  conducted system atically and continuously. 
In these circumstances it is im possible to say that the District Judge w as  
w rong in holding on issue 5 that the original plaintiff carried on the business 
of money-lending.

The correctness of the District Judge’s answ er to issue 6 depends on the 

question raised by  this issue and the interpretation to be given to section 8 
of the M oney-Lending Ordinance (Cap. 67). Counsel fo r the plaintiff has 
contended that the point raised by  this issue is w hether the debt can be 
proved without the production in Court of account books. The w ord ing  of 
the issue is not felicitous and if it had this lim ited m eaning, I am  o f opinion  

that the Judge’s finding w ou ld  be incorrect. The issue must, however, be 
held to raise the question as to whether, having regard  
to the provisions of section 8 o f the Ordinance, the plaintiff 
can enforce this claim if the original plaintiff did not keep or cause to be  
kept a regu lar account o f this loan, clearly  stating in plain w ords and 
num erals the items and transactions incidental to the account and  
entered in a book paged and bound in such a m anner as not to facilitate  

1 (1911) 105 Law Tim es 583. ' * (1918) Law Tim es 117.
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the elimination of pages or the interpolation or substitution of new  pages. 
There should have been an issue as to whether in fact the original plaintiff 
did keep books as provided by  the section. The District Judge has, 
however, found that no books w ere  kept. In  coming to this finding 
he has in effect placed on the plaintiff the burden of proving that books 
w ere kept. Counsel for the plaintiff has contended that this burden of 
proof rested on the defendant. In  support of the District Judge’s 
finding Counsel for the defendant relied on Pathm anathan v. Chow la

In  his judgm ent in that case Dalton A.C.J. stated as fo llo w s : —

“ It is conceded that, if plaintiffs are held to be carrying on the business 
of money-lending, the onus is on them to show they have complied 
with the provisions of section 8 of the Ordinance. They have 
failed to do so and therefore they are not entitled in the words 
of the Ordinance to enforce any claim in respect of any trans
action in relation to which the default shall have been made.”

M r. Perera  has contended that inasmuch as the plaintiff has not “ con
ceded” that the original plaintiff carried on the business of money- 
lending, this case is not an authority for placing the burden of proof 
with regard to the books on the plaintiff. I  do not consider that this 
is the meaning of the passage cited from  Dalton J’s judgment. A s  I 
read his dictum, I understand it to mean that, if it is proved that a person 
carries on the business of money-lending, the onus rests on that person to 
prove that he complied w ith  the provisions of section 8. This is the 
position in the present case. Pathm anathan v. C how la (supra) is a decision 
binding on the Court. In  this connection I would  also refer to the fo l
low ing passage in the judgm ent of Lush L.J. in F aggot v . F ine (supra) : —

“ It seems to me clear that in cases brought under the Money Lenders 
Act or cases which involve questions raised under the Money  
Lenders Act the defendant has to prove that the plaintiff is a 
m oney-lender, in other words that he carries on the business of 
lending money. But when the defendant has given prima 
facie evidence of w hat W alton  J. in N ew ton  v. P y k e 1 referred to 
as a certain degree of system and continuity about the plaintiff’s 
transactions, then if the plaintiff seeks to avail himself of any 
of the exceptions under section 6 of the Act the burden is upon 
him  to show that he comes w ithin them.”

On the authority of these two cases, therefore, the District Judge was  
correct in placing the burden of proof in this matter oir'the plaintiff.

There now  remains for consideration the interpretation of section 8 of 
the M oney Lending Ordinance. It has been contended by M r. Perera  
that the bar to enforcing a claim provided by^ub-section <2) is a personal 
bar and only applied to the person subject to the obligations of the 
section. W e  are without a decision on the interpretation of this section 
of the Suprem e Court of Ceylon to assist us in coming to a conclusion 
on the matter. A  sim ilar provision is not to be found in the English law. 
W e  have, However, been referred to two decisions of the English Courts on

1 I t  G. L<. Re/. 89. 1 25 Times L . if .  127.



section 8 (1 ) o f the Registration o f Business Nam es Act. These two  
decisions are D aniel v . R o g e r s 1 and H aw kins and an oth er  v . D u ch e  *. 
Section 8 (1 ) o f the above-mentioned A ct is w orded  as fo llow s :—

“ W here any firm  or person by  this A ct required  to furnish a statement 
of particulars . . . .  shall have m ade default in  so doing, 
then the riglfts of that defaulter under or arising out o f any  
contract m ade or entered into by  or on behalf o f such defaulter 
in relation to the business in respect to the carry ing on o f which  
particulars w ere  required to be furnished at any time w h ile  
he is in default shall not be enforceable by  action or other legal 
proceeding either in the business nam e or o th erw ise : P rovided  
alw ays as fo llow s : —

(a ) The defaulter m ay apply to the Court fo r relief against the
disability imposed by  this section, and the Court . .
. . m ay grant such relief on certain conditions.

(b )  Nothing herein contained shall prejudice the rights o f any
other parties as against the defaulter in respect o f such 
contract as aforesaid . . . .”.

It w ill be observed that the w ord ing of this sub-section is sim ilar to that 
of section 8 (2 ) o f the Ceylon M oney Lending Ordinance. In  D a n iel v . 
R og ers  (supra) P ick ford  L.J. stated as fo llow s : —

"  I entertain considerable doubt whether the A ct of 1916 w as ever 
intended to apply to the enforcement of a contract except as 
between the parties to i t  The provisos to section 8, sub-section  
(1 ), seem to me to point in this direction, certainly provisos (a )  
and (c ) do so; but it is unnecessary to decide this point, and I 
do not propose to do so. ”

The judgm ents of the other Judges, Bankes and Scrutton L L . JJ., w ere  
couched in sim ilar language. In  H aw kin s and a n oth er  v'. D uche, 
M cCardie J. stated as fo llow s : —

“ The contention of M r. C arr is la rge ly  founded on the observation  
of the Court of A ppea l in D aniel v . R ogers. The facts in that 
inter-pleader issue w ere  som ewhat different to the present 
facts. Several dicta how ever are relied on by  M r. Com yns Carr. 
Pickford L.J. s a id : ‘ I  entertain considerable doubt whether
the Act (of 1916 w as ever intended to apply  to the enforcement 
of a contract except as between the parties to it. ’ Bankes L.J. 
expressed a sim ilar v iew  and pointed to the distinction between  
the M oney Lenders Act, 1900, as com pared w ith  the Registration  
of Business N am es Act, 1916. A n d  Scrutton L .J . : ‘ I  desire
to say, although it is not necessary finally to decide the point 
that in m y v iew  the application o f section 8 is lim ited to pro
ceedings between the parties to the contract.’ I  respectfully think  
that the above w eighty dicta represent the true interpretation  
of the A ct of 1916. That Act, I  think, w as m eant to punish^  
a defaulter (unless he procured re lie f) .rather than innocent 
third parties. Unless the dicta I  have cited be  good la w  the 

1 (1918) 2 K . B. 229. » (1921) 3 K . B. 227.
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most serious consequences w ould  follow . Innocent holders fo r  
value of negotiable instruments m ight under section 8 be unable  
to enforce the rights of a defaulter. The position of innocent 
assignees of a defaulter’s book debts w ou ld  be equally imperilled. 
Even purchasers of goods from  a trader who w as in default 
under the Act of 1916 might (if  the goods w ere warehoused or 
held by  third persons) be met by  a plea of the Act if  action was  
begun against those persons fo r detention. The position would  
be still further aggravated if the assignor defaulter in the cases 
above put either absconded from  the country, or refused to make 
any application fo r relief. Take moreover the case of a defaulter 
who executes a deed of assignment for the benefit of his creditors 
and then leaves the country. Is the trustee of the deed of 
assignment’ stricken w ith  inability to collect the assets or 
enforce the claims of the debtor ? I cannot think so. I  shall 
hold that the plaintiff trustees in bankruptcy in the present 
action are not affected by  the disability (i f  any) of M . and B. 
Taper. I  respectfully adopt and apply the views of Pickford,

■ Bankes and Scrutton LL.JJ. in D aniel v . R ogers. I  m erely add 
that it is still more necessary to take the v iew  I have ventured 
to express when  it is remembered that an argument has 
arisen before me as to whether a trustee in bankruptcy can as 
such apply for relief under section 8 in respect of a bankrupt who  
w as a defaulter under the Act of 1916. The Bankruptcy Act, 
1914, does not appear to expressly contemplate such circum
stances. ”

W ith  regard to these two cases it w ill be observed that, whereas the 
observations of the learned Judges in D aniel v. R ogers  w ere obiter, in 
H aw kins v. D u ch e  M cCardie J. adopted those observations and applied  
them in reaching a conclusion. The reasoning and observations of the 
Judges in these two cases w ere also applied in the case of Fernando v. 
J a ya sin gh e1 w here the interpretation to be placed on section 9 of the 
Business Nam es Registration Ordinance w as considered. It seems to me 
that, if the phraseology em ployed in section 8 (1 ) of the Registration of 
Business Nam es Act indicates that it w as only intended to impose a bar on 
the actual person w ho was in default in complying w ith the requirements 
of the section, the language employed in section 8 (2) of the Money  
Lending Ordinance would  a fo r tio r i lead to a sim ilar conclusion. It has 
been argued by M r. W eerasooria that the limitation on the operation 
of the bar would apply only to assignees for value of promissory notes 
given in respect of any loans. In  this connection he has referred us to 
section 11 of the M oney Lending Ordinance which limits the protection 
thereby granted to such persons. Although this is a special provision 
inserted to protect bona fide holders for value, I  cannot think that it can 
in any w ay  m odify the ordinary interpretation to be placed on the 
language employed in section 8 (2 ). In  H aw kins v. D uch e  McCardie J. 
held that the bar did not extend to a Trustee in Bankruptcy. The same 
reasoning and consideration w ou ld  apply to the administrator of the 
estate of a deceased person. I  am of opinion that such reasoning

> 35 N. L. R. 231.
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applied in this case leads inevitably to the conclusion that the bar im 
posed b y  section 8 (2 ) o f the M oney Lending Ordinance does not apply  
to claims put fo rw ard  by  the administrator o f the estate o f a deceased  
money-lender.

In  conclusion 1 must refer to the final argum ent of M r. W eerasooria  
who contended that even if the bar imposed by  section 8 (2 ) of the Ordinance  
applied only to the actual person w ho m ade the loan, the rights o f the 
parties must be regulated by  their position at the time w hen  the action 
w as instituted. In  this case the plaint w as filed by  the deceased money
lender him self and it w as only subsequently that the plaintiff w as substi
tuted as the administrator o f the estate. In  support o f this decision w e  
have been referred  to the decision o f the Privy- Council in S ilva  v. 
F ernando  \ In  that case it w as decided that no retrospective effect 
can be given to a letter w ritten by  the C row n  w a iv in g  its rights to plum bago  
so as to vest in the plaintiff a title at the commencement o f the action. 
In  that case the plaintiff w hen  he filed his claim  had no cause of action. 
The decision has no application to the facts of the present case.

For the reasons given in this judgm ent I  am of opinion that the appeal 
must be allowed and judgm ent entered fo r  the plaintiff as claimed, 
together w ith  costs in this Court and the Court below .

S o e r t s z  J.— I  a g r e e .

A p p ea l allow ed .

A: G. A., Mullaittivu v. Selvadurai.


