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1937 Present: Mose ley J. and Fernando A.J. 

5 7 — D . C. Kalutara, 18,108. 

D H A M M A S I R I T H E R U N N A N S E v. S U D I R A N A N D O 
T H E R U N N A N S E . 

Buddhist Temporalities—Appointment by incumbent of a successor—Notarial 
instrument not essential. 
Where the incumbent of a Buddhist vihare appoints one of his pupils 

as his successor, the appointment need not be by a notarial instrument. 
Terunnanse v. Terunnanse (28 N. L. R. 477) referred to. 

A .PPEAL from a judgment of the District Judge of Kalutara. 

H. V. Perera, K.C) (wi th h i m Ranawake and Koattegoda), for defendant, 
appellant. 

N. E. Weerasooria (w i th h i m A. E. R. Corea), for plaintiff, respondent. 

June 1 0 , 1 9 3 7 . FERNANDO A.J.— 

The plaintiff filed this action for a declaration that h e is ent i t led to the 
incumbency of the Poojaramaya t emple and to h a v e the defendant 
ejected therefrom. 

It is c o m m o n .ground that the previous incumbent w a s See laratne w h o 
w a s the tutor of the plaintiff as w e l l as of the defendant. Admi t t ed ly 
the incumbent has the right to se lect his successor to the incumbency 
from among the pupi ls , and in the absence of any such appointment, the 
senior pupil is ent i t led to succeed. It is also admitted that the defendant 
w a s the senior pupil of Seelaratne, w h i l e the plaintiff c laims to b e ent i t led 
to the incumbency on the ground that h e w a s appointed b y See laratne to 
succeed him. 

T h e learned District Judge he ld that on the documentary ev idence 
there w a s no room for doubt that the plaintiff had been se lected by 
Seelaratne as h i s successor from among his pupils . He , therefore, he ld 
on issue 5 , that the plaintiff had in fact been nominated by Seelaratne. 
This conclusion is amply supported b y the ev idence in the case, and I see 
no reason to interfere w i t h that finding. 

Counsel for t h e appellant, h o w e v e r , contended that the appointment of. 
one of the pupils to the incumbency m u s t be b y deed or b y last wi l l , and 
it wou ld appear that in most of the cases that h a v e come before the Court, 
the appointment has in fact b e e n b y last w i l l or by deed. 

Counsel for the respondent, however , contends that there is no provi­
s ion of l aw that requires^such appointment to be by a notarial instrument. 

In the case of Reu;ata Unnanse v. Ratnajothi Unnanse1, S h a w J. did not 
think it necessary to discuss the quest ion w h e t h e r a deed w i t h i n the 
meaning of our common l a w w a s necessary for the purpose of appointing 
a successor to an incumbency , because in that case there w a s a notarial 
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document ent i t led a " t e s t a m e n t " e x e c u t e d for t h e purpose . Schne ider J., 
however , he ld that the d o c u m e n t there produced w a s not a las t w i l l " . 
" I t cannot operate as a w i l l " , h e said, " b e c a u s e i t h a s n o n e of t h e 
attributes of the characterist ics of a wi l l . It appears to f o l l o w a f o r m 
c o m m o n l y used in days anterior to l eg i s la t ion as regards B u d d h i s t 
temporal i t ies , w h e n the success ion w a s not on ly to t h e s tatus , f rom a 
rel ig ious point of v i e w of the incumbent , but also to t h e m a n a g e m e n t a n d 
control of the temporal i t ies of the t emple . I regard this in s t rument as 
o n l y a pure act of appointment or nominat ion or se lect ion to t h e success ion 
t o the incumbency . In this v i e w the ins t rument m a y b e in any form. 
A s at present advised, the act of appo intment m a y be done e v e n b y w o r d 
of m o u t h ". 

In the case of Terunnanse v. Terunnanse1, Garv in J. said that , " b y t h e 
Buddhis t Temporal i t i es Ordinance, t h e property of the Vihare b o t h 
m o v a b l e and i m m o v a b l e is ve s t ed in t h e trustee , w h o in that case w a s t h e 
second defendant . A n incumbent c lear ly has no t i t l e to t h e i m m o v a b l e 
property of the temple , nor a r ight to t h e possess ion thereof. A p a r t f r o m 
h i s ecclesiast ical dut ies an incumbent of a v ihare has certa in r ights of 
administrat ion and control of the v ihare itself, but t h e s e are not such 
r ights as are contempla ted by sect ion 3 of Ordinance No . 22 of 1871". 
This decis ion appears to l end support to the a r g u m e n t of Counse l for t h e 
respondent that n o notarial d o c u m e n t is neces sary in a case w h e r e a n 
incumbent appoints one of his pupi l s as h i s successor to t h e i n c u m b e n c y , 
inasmuch as such appo in tment does not effect or c o n v e y any t i t l e to t h e 
i m m o v a b l e property be long ing to the v ihare w h i c h ves t s in t h e t rus tee of 
the v ihare . I think, therefore , t h e respondent 's content ion m u s t succeed. 

Mr. Weerasooria also argued that t h e w i l l P 6 did in fact appoint t h e 
plaintiff as the successor of See laratne to the i n c u m b e n c y . In P 6 
See laratne did " n o m i n a t e and a p p o i n t " t h e plaintiff b e i n g h i s " chief 
pup i l" , to b e " t h e sole and universa l he ir of all the es ta te a n d effects 
w h i c h shal l be left m e after m y dea th w h e t h e r m o v a b l e or i m m o v a b l e 
and of w h a t nature or k ind soever . I a m n o t satisfied, h o w e v e r , that b y 
this d o c u m e n t See lara tne did c o n v e y the r ight to s u c c e e d h i m in t h e 
i n c u m b e n c y , inasmuch as there is n o specific re ference to t h e office, a n d 
t h e property covered by the w i l l w a s o n l y proper ty w h i c h w o u l d b e l e f t 
b y See lara tne after his death. It is clear, h o w e v e r , f rom t h e e v i d e n c e 
both oral and d o c u m e n t a r y that S e e l a r a t n e did n o m i n a t e t h e plaintiff as 
h i s succesor out of his pupils , and a l though t h e pet i t ion P 7 in w h i c h 
See laratne s tates that h e b e q u e a t h e d al l h i s r ights inc lud ing h i s ecc l e ­
siastical posi t ion in the t e m p l e to t h e plaintiff that s t a t e m e n t cannot i n 
m y opinion be accepted as sufficient to e n a b l e m e to ho ld that t h e last 
w i l l had th i s effect. St i l l there can b e l i t t l e doubt that it w a s t h e in t en ­
t ion of See lara tne to do so, at l east at t h e t i m e h e w r o t e the pe t i t i on P 7. 
I t fo l lows , therefore, that the appo in tment of t h e plaintiff b y S e e l a r a t n e 
n e e d not h a v e b e e n a notarial i n s t r u m e n t and that h e w a s in fact appointed 
b y See laratne . 

In v i e w of these conclus ions , t h e appeal m u s t fail o n t h e principal points 
in the case. Counse l for t h e appel lant , h o w e v e r , a lso re ferred to t h e fact, 
t h a t the learned Distr ict J u d g e in h i s j u d g m e n t ordered that t h e de fendant 
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be ejected from the temple premises . It is true as the learned Judge 
states that the state of fee l ings b e t w e e n the parties appear to be such 
that to use the defendant's o w n words, " both of us cannot l ive in the same 
t e m p l e " , but the defendant is himself one of the pupils of Seelaratne, 
and has been residing in this temple for some years. The contest between 
the parties is w i t h regard to the incumbency and it is r . o b a b l y that as 
senior pupil the defendant did resent the fact that the plaintiff w h o w a s 
his junior w a s c la iming to be the incumbent . It may be that once it is 
he ld that the plaintiff is ent i t led to the incumbency, the defendant wi l l 
abide by that decision, and there appears to m e no sufficient reason t o 
anticipate any breach of the peace as the learned District Judge appears 
to h a v e done. The defendant may remain in the temple as one of the 
priests attached to it if h e so desires, but his residence in the temple wi l l 
not in any w a y affect the rights of the plaintiff as incumbent. If b y 
reason of any future conduct on the part of the defendant, the plaintiff 
finds it difficult to a l low h im to . remain in the temple , plaintiff wi l l h a v e 
the right as incumbent to h a v e the defendant ejected on good cause 
shown. In all the c ircumstances , I wou ld affirm the judgment of the 
learned District Judge, but omit from the decree that portion of it w h i c h 
orders the e jec tment of the defendant from temple. The defendant-
appel lant w i l l pay to the plaintiff-respondent his costs of this appeal. 

MOSELEY J.—I agree. 
Appeal dismissed. 


