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Present! Wond Renton Cel. and De Sampayo J.
BENAH ». MOHIDEEN.
9—.1".C. Matale, 4,526.

Cacao Thefte Prevention Ordinance, 1804, 3. 4—Licensed dealer buying
cacao tifrough unlicensed agenls.
A licensed dealer in cacao is not ot liberty to effect bis purchases
throngh unlicensed agents. )

THE facts appear from the judgment.
Bawa, K.C., und Drieberg, for acoused, appellant.

Garvin, S.-G., and Fernando, C.C., for the Crown.
Cur. adv. vult.

January 28, 1916. Woop Renton C.J.—

This appeal came before me in the first instance alone, and as the
point involved in it is one of considerable difficulty and importance,
I referred it to a Beach of two Judges. The appellant was charged
with, and has been convicted of, an offence under section 4 of the
Cacao Thefts Prevention Ordinance, 1904, which prohibits the
purchase of cacao by unlicensed persons. The evidence shows
that, acting as the agent of Mr. Victoria, a licensed dealer in cacso
in Matale, the appellant made an offer to Mr. Miller, the superin-
tendent of Wiltshire estate, which the latter accepted te purchase
a certain quantily of cacao. Mr. Miller was aware that this
purchase was being effected on Mr. Victoria’s behalf. The account
for the cacao was rendered to Mr. Victoria, and was paid for by
him. Neither Mr. Miller nor the appellant has any license to deal
in cacao. The question that arises for decision is whether a trans-
action such as I have described is a ‘‘ purchase ’ of cacao by an
unlicensed person within the meaning of the Ordinance of 1904 ;
or, in other words, whether a licensed person can legally effect
purchases of cacao by an unlicensed agent. That question has to
be answered with reference to the provisions of the enactment as
a whole. The appellant’s counsel referred us to a series of decisions
under the English Licensing Acts, dealing with the doctrine of
agency in its application to the sale of intoxieating liquor, and
counsel for the Crown relied upon & body of similar authorities
under the English Sale of Food and Drugs Act, 1876, and Pharmacy
Aets. The cases under these enactments, however, assist us for-
the most part only by their clear enunciation of the principle that
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for £ ) pusose of arriving &t a soludon oi sush & problem as we 1846

bhave erp to deal with, esch enactment has to be iaterpreted in the Wup

Yigh* ! its own provisions. Rawyox CJ,
Af& - carcful qonsiderstion I have come to®the conolusion that Benah

the azpellsnt has been rightly conviote] under sectior: 4 of” the - Mohiden

Casao Thehs Prevéntlon- Qrdinsnce, 1904, and that under thef

Ordirance & licexised dealer in easas is not at liberty to effect his

purctases thsugh unkicensed agents. Onthispoint'lamunable

1o og es with the decision of Bnnis J; in Fackeer Ali§ v, Batcha®.

It is no doufit tzuoe- that, as a :natter of contract, the purchase

of ca a0 heeein question wes-made, not by the appellant, but by

Mr. “Tietaria. But in another cas:® I have ventiured to express

the of ‘niorr $hat the term * purchase ** in section 4 of the Ordinancs.

of 19G} should be interpreted in its popular sensa, without reference

to the rules laid down by the Sale of Goods Ordinance, 1898,¢ in

order to ascertain the civil rights and liabilities of parties to an

ordinary eoniract of sale, and thay where there is a consensus ad

ddem in regard to the res and the merz, there is a purchase within

the meaning of tire section. Applying the principle of that decision.

to the present case, I think that there may be for the purposes

of the Cacao Thefts Prevention Ordinance, 1904,! g ‘‘ purchase "’

by an agent, even although the real purchaser in the eye of the

aivil law is his principal. I may refer, in this connsction, to the

ease of Hoyle v. Hitchman, in which it was held thet where an

artiole of food, which was not of the nature, substance, and quality

of the article demanded, was sold to an inspestor of nuisances, who

was merely an employee of a local authority, and who bought the

article with money belonging %o the lecal authority by which he

was employed, thére was a sale * to the prejudice of the purchaser ™’

within the meaning of the Sale of Food and Drugs Act, 1875.° The

abjest of the Ordinanse of 1904 was to prevent those petty thefts

of cacao which in their cumuiative effect are preductive of so much

mischief in this couatry. The Ordinance was made applisable in

the first instance not to the Colony as & whole, but to those dis-

triets, villages, or parts of the Islend only in which it was proclaimed,

and ite provisions have in fact been applied in a careful and tents-

tive mamer. The Legislature has placed no restrictions on the sale

of ecacac by licensed dealers to unlicensed purchasers. But the

Ordinsnes is clesrly based on the assumption that the purchase

of oacao by licensed dealers would crdinarily be effected at their

Ficensad premises. It is only where a licensed dealer has obtained

under section & (5) of the Ordinance a special Hoense in thet behalf,

which .the Government Agent has a diseretion to grant ar to refuse,

1 No. 8 of 1904, ) ¢ No. 11 of 2896,
2 @ N. L. B. 48 3 (879) 4 Q. B. D. 338,
3.P. C. Hatale, No. 4,708 (8. C. Mins., 638 & 39 Viel., ¢. 63, s. 6.

Decomber 21, 1015).
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1616,  .that he s enfitled to purchase cacao at any piwe other than his
. Vimop OWR licensed premises. Jt is unnecessary for the purposeg of this
Ruwrow 0.J. cage to decide the point, but as at present advised I am not prepared.
—  to atcept the view suggested in (31—P. C. Matale, No. 4,562, that
v mm’the 3mission of the word °: his '’ in section 1, sub-gection 1 (), of
the Ordinance in° the clause '‘ other than licensed premises, !’
ensbles one licensed dealer to purchase caceo at the premises of:
another withobt the special permit provided for in section 5 (5} .I.
am inclined to think tha$ to interpret the law in that sense would
to a great exfent stultify the provisions of sections 11 and 16 ss to
the inspection of licemsed . premises. The prohibition im section 4
of the purchase of cacao by any unlicensed person is as wide and
A8 peremptory as it could well be made. Sections 8 and 12 make
special provision for the case of partnmers, enabling them to deal in -
cacao under a single license, but rendering each member of the firm
liable for the acts or omissions. of his co-partners, unless he is able
to supply affirmative proof of his innocence. I cannot believe that:
an enactment of this kind would have found its place in the Ordinance
if the intention of the Legislatura had been to leave every licensed’.
dealer free to employ as many agents as he chose, and to make the-
*liability of those agenis for their conduct dependent only on the
ordinary civil law. Moreover, section 9, sub-section 1 (b), presents,
in my opinion, an insuperable obstacle in the way of the success
of this appeal. It provides that: ‘‘ It shall be unlawful for any
licensed dealer to purchase or to take delivery of cecao from any”
person who is not personally known to him, or from any person
whom he knows or has reasonable grounds for believing is under
the age of twelve years, or from any estate labourer. *’

This enactment clearly contemplates the personal purchase of
cacao by licensed dealers. It is absurd to suppose that the Legis-
lature could have intended to authorize such & dealer to engage the
services of as many agents as he desired, and at the same time to
impose upon this facility a restriction which would render it futils,
namely, that each of these agents should be in a position to say
whether every would-be vendor was or was not personally known
to his ewployer.

I am not greatly impressed with the argument, which was urged
upon us in appeal, that if we interpret section 4 of the Cacao Thefts
Prevention Ordinance, 1904,* in the sense above indicated, &
licensed desler will be unable not only to effect purchases, which he
himself has directly made. through a servant, but even to employ
his servant for subsidiary and wholly inpocent purposes, such as
the entry of the delivery of cacao at his licensed premises, or its
removal - therefrom. The question in each cese will have to be
determined whether there has been a ‘‘ purchase ** by the agenf in
the sense which I have endeavoured to explain above; and there

1 8. C. Mins., October 26, 1916. ‘ 2 No. 8 of 1904.
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is pothing in this decision that can prevent the employment of the 1816
servants of the licensed demler in any form of service which the woop
Legislsture has not either expreesly or by necessary mxphu\honol‘m!? C.J.
prohibited. I am glad to be able to arrive at this solution of the  gZomga
difficulty before us, because I feel that to interpret the Cacao Thefts v. Mohideen
Prevention Ordinance ! in any other semse would be to reduse its
provisions to a nullity.

I woud affirm the conviction, but as the case is practically a test
one, and as there is no suggestion that Mr. Victoria acded in this
" matter otherwise than in good faith, I would reduce the sentence
to a fine of Rs?20.

De Sampayo J.—I agree.

Affirmed.



