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\yhen a Buddbist, templo is built for the first time by laymen and offered to
the Sanghag, thero,is no requirement of law or custom that, the ,viharadhipati
should be appomted by a \\-rlttcn document.

T W helo o bhlkkhu who is a viharadhipati ol’ more tlmn one tcmplo places
_bhikkhus i in w hom he has confidence, not necessarily his pupils, in c]mrgc of the

“ different tcmplcs of which he is viharadhipati, whilo adopting for his usaal
residenco only ono of them, the performance of their duties by tho bhikkhus
so appointed does not have the cffect of making them \'ilmmdhipatis of the
respective temples. There being no particular duties, spiritual or tempbml
which a viharadhipati need perform for the purpose of keeping alive his rights,
such rights cannot bé said to be lost because another bhikkhu who is actually
residing in the temple manages its affairs and prevents the temple from f’l]lmg‘

into decay. .
A bhikkhu residing at a Sanghika templo who, by virtue of his residence
thercin, asserts in a Court of Law the right of the temple to its property does not.

thereby acquire a right to ke its viharadhipati.

APPEAL from a judgment of the Distriet Court, Colohbo.

H. V. Perera, Q.C., with H. {. Kotlegodq, for Defendants- Appellants.
H.W. Jayewarb’!ene, Q.C., with Daya Perera, for Plaintiff-Respondent.

Cur. ade. vult.

October 28, 1955. Basxavaxg, A.C.J.—

This appeal has had an unusual course. It was first argued before
a Bench consisting of my brothers Gratiaen and Fernando. At that
hearing on 12th and 13th July, 1954, the plaintiff-respondent, KXalawane

Dhammadassi Thero (hereinafter referred to as the respondent), was
the arguments of Counsel for the defendants-,

unrepresented. After
Tissamaharama

appellants, Mawella Dhammavisuddhi Thero and
Gunaruchi (hereinafter referred to as the first appellant and the second
appellant respectively and collectively as the appellants), the Court
made order allowing the appeal and dismissing the respondent’s action
with costs in both Courts ; but reserving the reasons to Le delivered on
a later date. Thercafter on 19th July, 1954, the reasons were delivered ?

On 2nd June, 1955, an application for Restitutio in Integrim made by
the respondent to this Court was entertained by the very Judges tha

heard the appeal.

It would appear that the respondent had as his Proctors a firm carrying
on business under the name ot “‘ Perera and Senaratne >’ to whom he gave
a joint proxy appointing them to represent him at the trial and also in the
appeal. In October and November, 1952, at Mr. Senaratne’s request, he
paid sums aggregating to Rs. 735 to Mr. Senaratne as fees for senior
and junior Counsel. The respondent was later informed by Mr. Senaratne
that the advocates concerned had been duly bricfed, and he assumed that.

he would be represented at the hearing.

156 N. L. R. 254,
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After the appcal had been disposed of, the respondent became aware-
that Counsel had not appeared for him at the argument as their fecs had
not been paid by JMr. Senaratne. He also discovered that Mr. Scnaratne
had, in terms of an order of the Supreme Court dated 23rd October 1953,
been suspended from the practice of his profession for a period of three

years on the ground of misconduct.

The Court was satisfied that, in the circumstances, the proper course-
to take was to order a re-hearing under section 771 of the Civil Procedure-
Code and accordingly on 7th June 1955 vacated the judgment of the
Court dated 19th July 1954, and dirccted that the. appeal be re-heard
before another Bench. It was also ordered that the costs of the application
for Restitutio in Integrum be costs in the cause.

The appeal has accordingly come up for hearing before us. The main
question that arises for decision is whether the late Kodagoda Upasena
Thero (hereinafter referred to as Upasena), a member of the Ramanua
Nikaya who later became its head, was, at all material times, viharadhipati
of the temple known as Raja Pushparama Vihare also known as Malwatte
Temple at Mount Lavinia (hereinafter referred to as the Temple).

In my opinion, the evidence clearly establishes that Upasena was the
viharadhipati of the Temple from ifs inception till his death in 1939, and
that the respondent, as his pupil, has succeeded to that office and is
entitled to holdit. The absence of a deed gifting the Temple to Upasena
does not matter, as it has been established by other evidence, that, in

fact, he was viharadhipati.

Before stating the reasons which have led to the above decision, it
would be useful to state bricfly the relevant facts. According to the
evidence of the respondent, who was at the date of the trial 77 years and is
now past 81, the Temple in dispute was built by a group of Buddhist
laymen, chief of whom was Margiris Fernando. They built a shrine room,
a preaching hall, a dining hall, and an avasa. Upasena, who lived at a
temple in Walpola in Panadura, was invited by Margiris Fernando and
other dayakayas to perform religious ceremonies at this Temple. On
those occasions, the respondent was in the habit of accompanying his

teacher, Upasena.
The date on which the Temple cante into existence does not transpire

but it was not till 1904 that it was offered tc the Sangha. In that year
at a formal cercmony, the Temple was offered to the Sangha under the
presidency of Matara Gnaninda Sabha, the most senior of the bhikkhus

present.

The evidence indicates that even before the Temple was made Sanghika,
Upasena wa's regarded as the viharadhipati. After the Sanghika ceremony
he appears to have continued in that office, a fact which appears to have
been recognised by both the Sangha and the laity not only on the day
of the ceremony but ever afterwards till. Upasena’s death. 3

Vhen a temple is built for the first time by devout layiren and offercd
to-the Sangha, there is no requirement of law or custorm that the -iharadhi-
pati should be appointed by a written document. In the instant casc,
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Jb would appear that the la) men concemcd lnspued by: their religious
zeal, _built a temple with all the bmldm% that are associated with a
Buddhist place of worship and invited Upasena to assume charge of it.

As Upasena was already \Jharadhlpatl of a temiple at \Valpola in
Panadura, where he conducted a pirivena, he entrusted the care of the
Temple to the respondent and Matara Ananda (hereinafter referred to as
Ananda). The latter, though not a pupil of Upasena by robing, was
.a pupil in the sense that he obtained instructions from him at the pirivena
.at Walpola. He lived in the Temple till 1934 when he died; but the
-respondent appears to have lived for the most part in a temple at Kandy.

Tt is not uncommon in this country for a bhikkhu to be viharadhipati
of more than one temple, as in this instance. Such a viharadhipati
usually places bhikkhus in whom he -has confidence, not necessarily his
-pupils, in charge of the different temples of which he is viharadhipati while
-adopting for his usual residence only one of them. Such a charge \\ as

Ananda’s. It has not the effect of mal\mo )mn wharadhlpatl

It was not till 1939 when Upascna died, that the respondent became
entitled to the office of viharadhipati as pupil of Upasena both by
succession and nomination. The fact that Ananda and after him
Dhammaruchi always resided in this Temple gave neither of them
-any right to be viharadhipati. The residence of a bhikkhu for whatever
length of time in a Sanghika temple gives him no right to be viharadhipati;
-for every bhikkhu is entitled, as a member of the Sangha, to reside and
participate in the religious activities of a temple subject to the consent
-express or implied of the viharadhipati. The right to an incumbency
.cannot be acquired by residence merely because the rightful incumbent
-does not visit the temple often enough or resides elsewhere for the most
part. There being no particular duties, spiritual or temporal, which
a viharadhipati nced perform for the purpose of keeping alive his rights,
it cannot be said to be lost because another bhikkhu who is actually
residing in the temple manages its affairs and prevents the temple from
falling into decay. Those arve obligations which any bhikkhu resident
in a vihare may properly perform for the sake of preserving the property
of the Sangha. It will be contrary to the Vinaya to hold that the per-
formance of such duties gives to the performer rights in the temple and js
-prejudicial to the rights of the lawful viharadhipati.

It is clear from the documents produced by the respondent that
Ananda resided at the Temple only as Upasena’s agent. In his letters to
_ Upasena, Ananda unreservedly recognised Upasena as the adhipati of the

‘Temple. The relevant portioils of some of the documents produced at

the trial are reproduced bclo“ )
In the first of these docmncnts \\rltten on ]8111 March, 1905, and
-marked P1, Ananda says : . .
‘¢ This Gz\ll\i\sa property is not one that should be abandoned.
Even according td the shaping of things it is imperative that the place

should bo acerued (preserved) with every possible effort. Agonis here
.also went away displeased with the Upasakamma. If there is any
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- income of the place all that is in the custody of Upasakamma. Wo got
not a cent, of benefit from the Upasakamma. The dayakayas having
dedicated the place to the Sangha stay at home. : Your fez.eremi self
har,mq obtained rights over it stay at the temp[e How'can lhmgs get on here
Here Upasakamma is having her own way. Itis not proper that every
body should stand aloof leaving power in the hands of a w oman who
does neither search or inquire into anything. It s nnperatwe that you
should get the dayakas together and make arrangements for the convenience
of priests who stay kere. Xt is absolutely necessary that the place should

" be looked after since enémies are preparing to attaek us.. Since it is.
a completed temple and built for us. This must be senously conSIdered
It is inadvisable to rely on the dayakayas’ Lo-
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In the second, marked P2 and dated 23rd March, 1905, he says —

“ It is difficult for me to call up that body as lequested If you:.
think it would be better to write to those and come on an appomted date
we are available at any time . . . . Your coming here can be put

oﬂ:’ txll _after: Dhammadassx Unnanse an‘lves. Punalankara. Uunanse

as d)rected »
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In the third, marked P3, sent from Kandy where he had gone for
-treatment for his eye, after referring to his eye trouble and his difficulty
-of getting on at the Galkissa, he says:. ~

““How am I to get on at Galkissa if even a single dayaka pays no
attention.” I have not even the railway fare to come. Dhammadassi

Unnanse came to Udawatte yesterday ™’ )
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In the fourth malked P+ and d'\tcd ‘73rd \Iay 1901 he says

“As du'ected I informed the dayalk: as that you will bé coming for the
Bana on Monday by the 3 o’clock train. They are very much pleascd.
.Again I beg that you should come by that train without fail .
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In the fifth, marked P35 and dated 26th March, 1908, he says :

““ Worshipfully submitted. By your leave. Sugunapala Unnanse is
said to be going shortly as incumbent of Udukawa. IWhen he goes I
shali be alone here. Some pricst must be sent here. Please note that if a
priest is not sent I cannot stay alone. Again I beg that a priest should be
sent. Please remember to send here two priests of some consequence for

the forthcoming vas season.
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- About 1909, there appears to have been some litigation affecting the
Temple. “In that connexion Ananda wrote as follows on 10th June, 1909,
to Kodagoda Upasena :—

“ Proctor Munasinghe of Kollupitiya has seit a message requesting
you to come up without delay and he has asked me also to come.” What.
am I for without you. You must come pretty soon (to-day or tomoirow).
No news about the case as yet. ‘That the victory is for the temple is
all that is learnt. The teacher priest also visited us here recently .
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After tho case had been concluded he wrote on September 2, 1910, as

follows :—

“The judgment of the case rclating to this temple was
detivered yesterday. The essence of the judgment is that land should
go to the relations. The remaining cash should go to the temple: The
trustces are attempting to get the money into their hands because we
are lying low. If that happens there will be no benefit to the temple.
Their trusteeship is also not a permancnt one. I think it would be
advisable if you would come here even on a Sunday, call up the dayalayas
and apply for the moncy through even a ;pelilz'on. Haramanis Appu’s
xdea is ¢ let anything happen that may ’. Davith Singho Gurunanse’s
idea is the same.” Both of them are ill- dlsposed towards you and me.
Gure is always on the side of H'u:\mams All that Gure wantsis to put-
the money into the hands of Haramanis. It is h‘u d to rule i in that way~
It must De noted, that Gure’s former qualilies are now, absent.
Haramanis*present idea is to deposit the money in Court, show accounts
and go to his village. You must come kere even on_a Sunday, call up
Ralahamy and other dajalajae Yes and decide on a satisfaclory course

_of action .
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It is not necessary to quote the contents of the post card P10 of 11th
July, 1912, in which Ananda described the disputes between the daya-
kayas and the trustees. In the post card of 15th September, 1921, P11,

he wrote—

““ For my illness I took several decoctions and am taking a medicine
prepared at great expense. By this I have lost the previous improve-
ments I have had. Present illness in my body are slight cough, upset
phlegm, want of sleep through loss of appetite and exhaustion. It is
not advisable to wait. The vedaralasare also of the opinion that I am
getting worse. s ¢t ¢s inconvenient to get things done here, let me have

- your permission to go to a suilable place and get treatment. Of the two
priests now kere one is leaving to his own place. The other goes to Maliya-
kanda at 6 a.m. and returns at 6 p.m. If you want this place send somebodJ

- lo stay >’
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" The fact that Upasena, though not actually resident in the Temple, was
the viharadhipati and that Ananda was a mere locum tenens placed in
charge of the place by him, gains suppou; from a letter sent by 22 daya-
kayas of the Temple to Upasena in September, 1930, ‘in which they
say—
" ““ Malwatte Rajapushparama vihare of Galkissa which was dedicated
to the Maha Sangha of the- Ramanna Scct by Upasakas and Upasikas of
. the neighbouring villages with Muhandiram M. Margiris Fernando as
chief and the incumbency whereof was conferred on your Honoured Self
on the day of the dedication and managed since the demise of the late
Reverend Ananda by Hakmana Gunananda Thero Principal of Sn
Sunanda Pirivena of Beliatta is left without any 1mprazement
We therefore hereby write to you, honoured Nayal\a. Thero, to
sympathise with us and restore the Arama into an improved state so
that we neighbours could hear bana and do meritorious acts ”.
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The.appellants’ case is that Ananda was the first viharadhipati of thé.
Temple, that it was offered to him in 1904, dnd " that on the death of
Ananda in December 1934, Talgaspitiya Dhammaruchi (hercinafter
referred to as Dhammaruchi), his pupil, succeeded him. Dhammaruchi,
having been viharadhipati till 20th June 1948, disrobed on’that day.
Before disrobing, he appointed the first appellant to be the gaardian of
his pupil, the seccnd appellant, who was a samanera and a minor.

The appellants rely almost entirely on a petxtlon 1D1, preseuted by
Dhammaruchi, in March, 1935, in a partltlon action filed by Ananda
praying that he be substituted in place of the plaintiff, Ananda, who had
died intestate while the action was pending. . R

That document lends no support to his claim. There is no evidence

that Ananda claimed the land to be partitioned qua viharadhipati of the
Temple, nor does anything said or done by Ananda support the claim that

he was viharadhipati.

In those proceedings Ananda is described as “ Rev. Matara Ananda
Thero of Mount Lavinia > and not as viharadhipati of the Temple. After
investigating the petition of Dhammaruchi for substitution, the District
Judge held (1D7) that Ananda’s interests in the land soughc to be
partitioned accrued to the Temple by virtuc of section 23 of the Buddhist
Temporalities Ordinance, as Ananda had lived in the Temple for a long
time. The learned District Judge construed the words * the Temple to
which such bhikkhu belonged %, in that section, as meaning the Temple
in which the bhikkhu was robed or ordained, or the Temple which the
priest had madé his own as it were by residing for a long time.

Applying the latter test he concluded as follows :—

“The priest, Matara Ananda belonged, in one sense,
Rajapushparamaya as even according to Manana Dhewa he

had been dwelling there for more than 15 years

to the

The District Judge did say-

““The only priest who seems to be residing in the Temple is the
priest Dhammaruchi who elaims to be the pupil of Matara Ananda and
to be the incumbent of that Temple ”’

But those words cannot have the effect of making Dhammaruchi the
viharadhipati having regard to the circumstances in which they were
used. In the partition action, the question of who was the rightful
viharadhipati was not in issue, as the action was instituted by Ananda
in his individual capacity in respect of his private interests in the land
and not gua viharadhipati. .-

It is common ground that Dhammaruchi was a pupil of Ananda and
that he was in the Temple at the time of Ananda’s death. Dhammaruchi,
as Ananda’s pupil, cannot have greater rights than Ananda himself who
was never viharadhipati of the Temple. The fact that the District Judge
allowed Dhammaruchi’s application to represent the Temple to which
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Ananda’s mterests in the partition action .hadaccruéd by .yirtue of
section 23 of the Buddhist Temporalities Ordinance- carnot ha.ve theé”
eﬂ'ect of conferrmg -on. hun the v1hara(1h.1patlshlp of the Temple. N :

A blukkhu resxd.mg at a Sang}uka temple who, by wrtue of hxs
residence therein, asserts the right of the temple to its property, does not
thercby acquue a right to be its uhnrad}upatl. L.

It would be contrary to Buddhxst Ecclesiastical Law by whtch all
b}ukkhus are governed to recognise such aright. = . =~ .

The Secular Courts when dealmg with problems aﬁ'ectmg the Sangha.
should view them against the background of the Vinaya and should be
cautious in applying to the Sangha the rules that govern relations and
transactions between laymeii.” This approach to problems of Buddhist
Ecclesiastical Law. was laid down by Sir Anton Bertram over a qumtel
of a century ago, and bears repetition1. He said : ‘

‘“ But when we are dealing with ecclesiastical p10pe1 ty, a 1eglon in
“which we are enforcing simply the ecclesiastical law _based upon the
" original authoritative texts developed by religious customs, we ought
not to recogniye claims and transactions which are in their terms or in
their nature’ inconsistent \nth the fundamental punuples of those
te\ts and those customs

For tzhc ai)o ve 1'easbns, we dismiss the appeal with costs in both Courts.
For the purpose of dispelling any doubts, we repeat that the respondent
would, in terms of the order in the proceedings for Rcst:.tut:o in Integrum,

be entitled to the costs of those proceedings as well.

PULLE, J.—
I agrece. . .
"Appeal dismissed.

1 Saranankara Unnanse v. Indajoti Unnanse, 20 N. L. R. 383.



