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W hen a Buddhist^ tem ple is built for the first time .by Inymen and offered to  
the Sanghtp. there .i$  no requirem ent of law or custom th a t the .viharadhipati. 
should bo appointed by  a  w ritten document.

Whore a  bhikkhu who is a  viharadhipati of more than one templo places, 
bhikklius in whom ho has confidence, no t necessarily his pupils, in charge of the 
different temples of which he is viharadhipati, whilo adopting for his usual 
residenco only ono o f them, tho performance of their duties by tho "bhikkhus 
so appointed docs n o t havo tho effect of making them vihnradhipatis of the 
respective temples. There being no particular duties, spiritual or tem poral, 
which a  viharadhipati need perform for the purpose of keeping alive his rights, 
such rights cannot be said to be lost because another bhikkhu who is actually 
residing in the temple manages its affairs and prevents the temple from falling 
into decoy.

A bhikkhu residing a t  a  Sanghika templo who, by virtuo of his residence 
therein, asserts in a Court of J,aw tho right of tho temple to  its property does not. 
thereby acquire a right to be its viharadhipati.

.A .P P E A L  from  a jud gm en t o f  th e  D istr ic t  Court, C olom bo.

I I .  V. P e re ra , Q .G ., w ith  11. A .  K o lteg o d a , for D efen d an ts-A p p ellan ts. 

I I .  IF. J  a y e iv a rd en e , Q .O ., w ith  D a y a  P e re ra , for P la in tiff-R esp o n d en t.

Cur. ado. lull.

O ctober 2S, 1955. B a s x a y a k e , A .C .J .—

T h is ap peal has had  an  unusual course. I t  was first argued before- 
a B en ch  co n sistin g  o f  m y  brothers G ratiaen and F ernando. A t th a t  
hearing  on  1 2 th  an d  13th  July', 195-1, th e  p la in tiff-respondent, K alaw anc  
D h am m ad assi T hero (hereinafter referred to  as th e  respondent), w as 
u nrepresen ted . A fter  th e  argum ents o f  C ounsel for th e  defendants-, 
a p p e llan ts , M aw ella D h am m avisu d d h i Thero and T issam aharam a  
G unaruchl (hereinafter referred to  as th e  first ap pellan t and  th e  second  
a p p e lla n t respectively ' an d  collectively' as th e  ap pellan ts), th e  Court 
m ade order a llow in g  th e  ap p eal ancl d ism issing th e  respondent's action  
w ith  co sts  in  b o th  C ourts ; b u t reserving th e  reasons to  be delivered  on 
a la ter  d a te . T h ereafter on  19th  July', 1951, th e  reasons w ere delivered  F

On 2nd  J u n e , 1955, an  ap p lica tion  for P e s li lu t io  in  In teg ru m  m ade by  
th e  resp o n d en t to  th is  Court w as en terta in ed  by' th e  very  Ju d ges that 
heard th e  appeal.

I t  w ou ld  appear th a t  th e  resp on d en t had as h is P roctors a  firm carrying  
o n  b u sin ess under th e  n am e o f  “  P erera and Scn aratne ” to  w hom  lie  gave  
a  jo in t  p ro x y  ap p o in tin g  th em  to  represent him  a t  th e  tria l and a lso  in  the  
appeal. In  O ctober an d  N ovem b er, 1952, a t Mr. S cn ara tn e’s requ est, he 
paid  su m s aggregatin g  to  R s. 735  to  Mr. Scn aratne as fees for sen ior  
and  ju n ior C ounsel, T h e  resp on d en t w as la ter  in form ed by' Mr. S cnaratne  
th a t  th e  a d v o ca tes  con cern ed  had  been  duly' briefed, and  h e assum ed  that  
h e w ould  b e rep resen ted  a t  th e  hearing.

» 50 -Y. L. li . 2S J.
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A fte r  th e  appeal had  been d isposed  of, th e  resp on d en t b ecam e aw are- 
th a t  C oun sel had  n o t appeared for h im  a t  th e  argu m en t a s  their  fe e s  h a d  
n o t b een  paid  b y  3Ir. Senaratne. H e  a lso  d iscovered  th a t  Mr. S cn ara tn e  
h ad , in  term s o f  an  order o f  th e  Suprem e Court d a ted  23rd O ctober 1953 , 
been  su sp en d ed  from  th e  p ractice o f  h is profession  for  a  period  o f  th ree  
y ea r s  on  th e  ground o f  m isconduct.

T h e  C ourt w as sa tisfied  th at, in  th e  circum stances, th e  proper cou rse  
to  ta k e  w a s to  order a re -h ea r in g  under section  771 o f  th e  C ivil P rocedure-  
C ode an d  accord ingly  on  7th  J u n e  1955 v a ca ted  th e  ju d gm en t o f  th e  
C ourt d a te d  19th  J u ly  1954, and  d irected  th a t  th e  .app ea l b e re-heard  
before a n o th er  B ench . I t  w as also ordered th a t th e  co sts  o f  th e  ap p lica tion  
for  R e s t i tu t io  in  In te g ru m  b e  costs in  th e  cause.

T h e  ap pea l has accord ingly  com e up  for  h earing  before us. T h e m a in  
q u estio n  th a t  arises for decision  is  w hether th e  la te  K od agoda  U p a sen a  
T h ero  (hereinafter referred to  a s U pasena), a  m em ber o f  th e  B a m a n u a  
N ik  a y  a  w ho la ter becam e its  head, w as, a t  all m ateria l t im es, v ih arad h ip a ti 
o f  th e  tem p le  know n as B a ja  P ushparam a Y iharc a lso  know n as M alw atte  
T em p le  a t  M ount L avin ia  (hereinafter referred to  a s th e  T em ple).

I n  m y  op in ion , th e  ev idence clearly estab lish es th a t  U p asen a  w as th e  
v ih a ra d h ip a ti o f  th e  T em ple from  it s  in cep tion  t ill  h is  d ea th  in  1939, an d  
th a t  th e  respondent, as h is pupil, has succeeded  to  th a t office a n d  is  
e n tit le d  to  h o ld  it . T he absence o f  a  deed  g iftin g  th e  T em ple to  U p a sen a  
d oes n o t  m atter , as it  has been estab lished  b y  o th er ev idence, th a t , in  
fa c t , h e  w as viharadhipati.

B efore  s ta tin g  th e  reasons w hich have led  to  th e  ab ove d ecision , i t  
w ou ld  b e usefu l to  s ta te  briefly  th e  re lev a n t facts . A ccording to  th e  
ev id en ce  o f  th e  respondent, w ho w as a t  th e  d a te  o f  th e  tria l 77 years a n d  is  
n o w  p a s t  81, th e  T em p le in  d ispute w as b u ilt  b y  a group o f  B u d d h is t  
la y m en , ch ie f  o f  w hom  w as M argins F ernando. T h ey  b u ilt a shrine room , 
a p reach in g  hall, a  d in ing  hall, and  an  avasa. U pasena , w ho liv e d  a t  a 
tem p le  in  W alpola  in  P anadura, w as in v ited  b y  M argin's F ernando a n d  
o th e r  d ayak ayas to  perform  religious cerem onies a t  th is  T em ple. On  
th o se  occasion s, th e  respondent was in  th e  h a b it o f  acconq janyin g  h is  
teach er, U pasena.

T h e  d a te  on  w hich th e  T em ple cam e in to  ex isten ce  d ocs n o t transp ire  
b u t i t  w as n o t till 1904 that it w as offered to  th e  Sangha. In  th a t  y ea r  
a t  a  form al cerem ony, the T em ple was offered to  th e  Sangha u nd er th e  
presidency7 o f  M atara G nanim la Sabha, th e  m o st  sen ior o f  th e  b h ik kh u s  
p resen t.

T h e  ev id en ce in d ica tes that even  before th e  T em p le w as m ade S an gh ik a , 
U p asen a  w as regarded as th e  v iharadhipati. A fter  th e  Sanghika cerem on y  
he ap pears to  have continued  in  th a t office, a  fa c t  w hich appears to  h a v e  
been  recogn ised  b y  b oth  th e  Sangha and th e  la ity  n o t  on ly  on  th e  d a y  
o f  th e  cerem ony but ever  afterw ards t i l lU p a s e n a ’s  death .

W h en  a  tem ple is  b u ilt for the first tim e b y  d e v o u t  laym en  aiid  offered  
to  th e  Sangh a, there is  no requirem ent o f  law  or cu stom  th a t th e  v ih a ra d h i­
p a ti sh o u ld  be ap poin ted  b v  a w ritten  d ocu m ent. I n  th e  in sta n t ca se* 3
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•it Mould appeal; th a t  th e  la y m en  concerned, inspired by.-their religious 
zea l, .b u ilt  a  .tem ple w ith  a ll th e .b u ild in g s th a t are assoc ia ted  w ith  a  
.B u d d h ist p lace o f  w orsh ip  an d  in v ited  U pasena to  assum e charge o f  it .

A s  U pasena w as a lrea d y  v iharadhipati o f  a  .tem ple a t  W alpola  in  
T an ad u ra , where h e  co n d u c ted  a  pirivena, he entrusted th e  care o f  th e  
T em p le  to  th e  resp on d en t an d  M ata ia  A nanda (hereinafter referred to as 
A nanda).' T he la tte r , th o u g h  n o t a  pup il o f  U pasena b jr rob in g , was 
•a p u p il in  th e  sense th a t  h e  o b ta in ed  instructions from him  a t  th e  pirivena  
.a t  W alpola . H e  liv e d  in  th e  T em p le t ill 1934 w hen h e d ie d '  b u t the  
•respondent appears to  h a v e  liv e d  for  th e  m ost part in  a tem p le  a t  K andy.

I t  is  n o t uncom m on in  th is  countrj' for a bhikkhu to  be v iharadhipati 
o f  m ore than  one tem p le , as in  th is  instance. Such a  viharadhipati 
u su a lly  places b h ik kh u s in  w hom  h e  has confidence, n o t n ecessarily  his 

•pupils, in  charge o f  th e  d ifferen t tem ples o f  which he is v iharadhipati while  
a d op tin g  for h is u su a l resid en ce on ly  one o f  them . Such  a charge was 
A n a n d a ’s. I t  has n o t  th e  effect o f  m aking him  v iharadhipati.

I t  w as n o t t ill 1939 w h en  U p asen a  died, that the resp ond en t becam e 
en titled  to  th e  office o f  v iharadhipati as pupil o f  U pasena  both  by  

•succession and n om in a tio n . T he fact th a t A nanda and  after him  
D ham m aruchi a lw a y s resid ed  in  th is  Tem ple gave n eith er o f  them  
•any r igh t to  be v ih a ra d h ip a ti. T h e residence o f  a bhikkhu for w hatever  
len g th  o f  tim e in  a S an gh ik a  tem p le  g ives him no right to be viharadhipati, 
for  ev ery  bhikkhu is  e n titled , as a  m em ber o f  the Sangha, to  reside and  
p artic ip a te  in  th e  re lig io u s a c t iv it ie s  o f  a tem ple su bject to  th e  consent 

•express or im plied  o f  th e  v ih arad h ipati. The right to an  incum bency  
•cannot be acquired b y  resid en ce m erely because th e  righ tfu l incum bent 
•docs n o t v is it  th e  tem p le  o fte n  enough  or resides elsew here for th e  roost- 
p a r t. There being  n o  p articu lar  duties, spiritual or tem pora l, which  
a viharadhipati n eed  p erform  for th e  purpose o f  keeping a liv e  h is rights, 
i t  can n ot be sa id  to  be lo s t  because another bhikkhu w ho is actu ally  
resid in g  in  the tem p le  m an ages its  affairs and prevents th e  tem p le  from  
fa llin g  in to  d ecay . T h o se  are ob ligations which a 113' bhikkhu resident 
in  a vihare m ay p rop erly  perform  for the sake o f  preserving th e  property  
o f  th e  Sangha. I t  w ill b e  con trary  to  the V inaya to  hold  th a t  th e  per­
form ance o f  such d u tie s  g iv e s  to  th e  performer rights in  th e  tem p le and is 

•prejudicial to  the r ig h ts  o f  th e  law fu l viharadhipati.

I t  is clear from  th e  d ocu m en ts produced by th e  resp ond en t that  
A n an d a  resided a t  th e  T em p le  o n ly  as U pasena’s agent. I n  h is le tters to  
U pasena , A nanda u n reserv ed ly  recognised  U pasena as th e  ad h ip ati o f  the  
T em ple . T iie r e lev a n t p o rtio n s o f  som e o f  the d ocu m ents produced a t  
th e  tr ia l arc reproduced  b e lo w  :—

In  the first- o f  th e se  d ocu m en ts w ritten  on 18th M arch, 1905, and  
-.marked P I , A n a n d a  s a y s  :

“  This G alk issa  p ro p erty  is  not one (hat sh ou ld  be' abandoned. 
E v e n  according td  th e  sh a p in g  o f  th in gs it  is im perative th a t  th e  p lace  
sh ou ld  bo accrued (preserved) w ith  ev e n ' possible effort. A gon is here 

.a lso  w ent aw ay  d isp lea sed  w ith  th e  U pasnkam m a. I f  there is any
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- incom e o f  th e  p la ce  a ll th a t  is  in  th e  cu stody o f  U p asak am m a. ‘ W e g o t  
n o t a  cen t o f  b en efit  from  th e  U pasakam m a. T he d a y a k a y a s  ‘ h a v in g  
d ed icated  th e  p la ce  t o  th e  S an gh a  s ta y  a t  hom e. ' Y our /evererid  § e lf  
having obtained rights over it s ta y  oltJie temple. How can th ingsget onhere. 
H ere U pasak am m a is  h a v in g  her ow n way7 I t  is  n o t  p roper th a t  ev ery  
b ody  sh ou ld  s ta n d  a lo o f  le a v in g  pow er in  th e  hands o f  a  w om an  w h o: 
does neither search  or in q u ire  in to  anyth ing. It is im perative that you  
should get the dayakas logether'and make arrangements fo r  the convenience 
o f priests who s ta y  here. I t  is  ab so lu te ly  necessary th a t  t h e  p la ce  sh ou ld  
b e looked  a fter  s in ce  en em ies are preparing to  a tta c k  u s . S in ce  i t  is  
a  com pleted  tem p le  a n d  b u ilt  for us. This m ust b e  ser io u sly  co n sid ered . 
I t  is  in adv isab le  to  r e ly  o n  th e  dayakayas -  - '
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In  th e  second , m ark ed  P 2  and  d a ted  23rd March, 1905, h e  sa y s  :■—

“ I t  is  d ifficu lt fo r  m e  to  ca ll up th a t body a s req u ested . , I f  you: 
th in k  i t  w ould  b e b e tte r  to  w rite  to  those and com e on  a n  a p p o in ted  date- 
w e are ava ilab le  a t  a n y  t im e  . . . .  Y our co in in g  h ere  can  b e p u t  
o ff  t ill  after D h a m m a d a ssi U nn anse arrives. • P u n a la n k a ra  U nrtanse’ 

• is  also here.; M ay y o u -n o te  th a t  th e  tim e i3 in sufficien t to  in form  them , 
a s d irected  •'
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In  th e  th ird , m ark ed  P 3 , sen t from  K a n d y  w h ere h e had gone for 
■treatm ent for  h is  e y e , a fter  referring to  h is e y e  tro u b le  an d  his difficulty  
• o f  g e tt in g  on  a t  th e  G alk issa , he says :

“ H o w  am  I  to  g e t  on  a t  Galkissa if  ev en  a s in g le  davaka pays no 
a tte n tio n .' I  h a v e  n o t  even  th e  railw ay fare to  com e. D ham m adassi 
U n n a n se  ca m e to  U d a w a tte  yesterd ay  ” .
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I n  th e  fo u r th , m arked  P 4  and dated  23rd 3 1 ay , 1907, he says :

“  A s d ire c ted  I  in form ed  th e  daj-akas th a t  j'ou  w ill b e com ing for the  
B an a  on  M o n d a y  b y  th e  3 o ’clock train . T h ey  are v e r y  m uch pleased. 
A gain  I  b eg  th a t  y o u  should  com e by  th a t  tra in  w ith o u t fail
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In th e  fifth , m arked  P o  an d  d a ted  26th  March, 1908, h e  sa y s  :

“ W orsh ip fu lly  s u b m itte d . B y  you r leave. S u g u n a p a la  U n n an se  is 
said  to  b e g o in g  sh o r t ly  a s  in cu m b en t o f  U d u k aw a . TF/ie?i he goes I  

■shall be a lo n e  h ere . S o m e  p r i e s t  m u st be sen t here. P le a s e  n o te  th a t i f  a  
p r ie s t  i s  n o t se n t I  c a n n o t s ta y  a lon e. A g a in  I  beg th a t a  p r ie s t  sh o u ld  be 
s e n t .  P lea se  rem em b er to  sen d  here tw o priests o f  so m e  consequence for  
ih e  forth com in g  v a s  sea so n .
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- A b o u t 1 9 0 9 ,'th e re  .appears to  h a v e  b een  so m e lit ig a tio n  affecting t he: 
T em ple. I n  th a t  co n n ex io n  A nanda w rote a s fo llow s on 10th  Ju ne, 1909, 
to  K o d a g o d a  U p a se n a  :—

“ P roctor  M unasingh e o f  K o llu p itiy a  h a s  se n t a  m essage req u estin g  
y o u  to  com e u p  w ith o u t d ela y  and  h e  h as asked  m e a lso  to  com e. ‘ W h a t  
am  I  for w ith o u t y o u . Y ou  m ust com e p re tty  soon  (to -d ay  or tom orrow ). 
N o  n ew s a b o u t th e  case a s y e t .  -That th e  v ic to ry  is  for th e  tem p le  i s  
a ll th a t  is  lea rn t. T h e teacher p riest a lso  v is ited  us here recen tly  ” .

oi.t3ic£ £3(3^5 sS £*8 10 © 0:8 Sj25>, 1909.
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A fter  th e  case had  been  concluded  lie w rote on  S eptem b er 2. 1910, as  
f o l lo w s :—

“ T h e ju d g m en t o f  th e  case re la tin g  to  th is tem p le w as 
d elivered  y e s te rd a y . T h e essen ce o f  th e  jud gm en t is th a t  land should  
g o  to  th e  re la tion s. T h e rem ain ing cash sh ou ld  go  to  th e  tem ple: T he  
tru stees  are a tte m p tin g  to  g e t  th e  m o n ey  in to  th e ir  h and s because w e  
arc ly in g  low . I f  that h ap p en s there w ill be no benefit to the tem ple. 
T h eir tru steesh ip  is  a lso  n o t a  p erm an en t one. I  th in k  it  w o u ld  be. 
a d v isa b le  i f  y o u  w o u ld  com e here even o il a  S u n d a y , c a ll u p  the d a y a k a y a s  
a n d  a p p l y  f o r  th e  m o n ey  th rou gh  even  a  p e ti t io n .  H aram anis A p p u ’s  
id ea  is  ‘ le t  a n y th in g  h appen  th a t  m a y  D a v ith  S ingh o G urunanse’s 
id ea  is  th e  sam e. B o th  o f  th em  are ill-d isp osed  tow ards you  and m e. 
G ure is  a lw a y s  on  th e  sid e  o f  H aram an is. A ll th a t Gure w ants is to  p u t  
th e  m o n e y  in to  th e  hands o f  H aram an is. I t  is hard to  rule in  th a t  way.' 
I t  m u st  b e  n o ted , th a t  G u re’s form er q u a litie s  arc now , ab sen t. . 
H aram an is’ p resen t id ea is  to  d ep o sit th e  m on ey  in  Court, show  accou n ts  
an d  g o  to  h is  v illa g e . Y o u  m u s t com e h ere even  on a  S u n d a y , c a ll u p  
R a la h a m 'y  a n d  o th er d a y a k a y a s . Y e s  a n d  d ec id e  o n  a  -sa tisfactory co u rse  

o f  a c tio n  ” ,
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I t  is not necessary to quote the contents of the post card P10 o f 11th  
July, 1912, in which Arianda described the disputes between the daya- 
kayas and the trustees. In  the post card of 15th September, 1921, P l l ,  
he wrote—

“ For my illness I  took several decoctions and am taking a  medicine 
prepared at great expense. B y this I  have lost the previous improve­
ments I  have had. Present illness in my body are slight cough, upset 
phlegm, want o f sleep through loss of appetite and exhaustion. I t  is 
not advisable to wait. The vedaralas are also o f  the opinion that I  am 
getting worse. A s it i s  in co n ven ien t to  g e l'th in g s  d o n e  h ere , le t  m e  h a ve  

■ y o u r  p e rm iss io n  to  g o  to  a  su ita b le  p la c e  a n d  g e t tr e a tm e n t. O f  th e tw o  

p r ie s ts  now  here o n e  i s  le a v in g  to  h is  o w n  p la c e . T h e  o th er  g o e s  to  M a l ig a -  

k a n d a  a t 6  a .m . a n d  r e tu rn s  a t 6  p .m .  I f  y o u  w a n t th is  p la c e  s e n d  so m e b o d y  
to  s ta y
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T h e  fa c t  th a t  U p ascn a , th ou gh  n o t a ctu a lly  resident in  th e  T em ple, w as  
th e  v ih arad h ip ati an d  th a t  A n an d a  w as a m ere locu m  ten en s  p laced  in  
ch arge o f  th e  p lace b y  h im , ga in s su p p ort from  a  le tter  sen t bj' 22 daya- 
k a y a s  o f  th e  T em p le to  U p asen a  in  Septem ber, 1935’ in  w hich  th e y  
sa y —

• “  M alw atte  R ajapushparam a v ih are o f  G alkissa w hich  w as d ed icated  
to  th e  M aha Sangha o f  the-R am ann a S ec t  b y  U pasak as and U p asik as o f  
th e  n eighbou ring  v illa g es w ith  M uhnndiram  M. M argins F ernando as 
ch ie f  a n d  th e in c u m b e n c y  w h ereo f tea s  con ferred  on  y o u r  'H o n o u red  S e lf  
o n  th e d a y  o f  the d e d ic a tio n  a n d  m a n a g e d  s in c e  the d em ise  o f  the la te  
R e v e re n d  A n a n d a  b y  H a h n a n a  G u n a n a n d a  T h ero  P r in c ip a l  o f  S r i  
S u n a n d a  P ir iv e n a  o f  B e lia t la  i s  le f t w ith o u t a n y  im p ro vem en t.

W e therefore h ereb y  w rite  to  y o u , honoured N a y  ak a Thero, to  
sy m p a th ise  w ith  u s and restore th e  A ram a in to  an  im proved  s ta te  so  
th a t  w e neighbours cou ld  h ear bana and do m eritorious acts
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T h e a p p e lla n ts ’ case is  th a t  A n a n d a  w a s th e  first v ih arad h ip ati o f  the. 
T em p le , th a t  i t  w a s offered  to  h im  in  1904," d n d 'th a t  on  th e  d ea th  o f  
A n a n d a  in  D ecem b er 1934, T a lg a sp itiy a  D ham m aruch i (h ere in a fter  
referred  to  a s D h am m aruch i), h is  p u p il, su cceed ed  h im . D h am m aru ch i, 
h a v in g  b een  v ih arad h ipati t ill 29 th  J u n e  1948, d isrobed  o n ' th a t  d a y .  
B efo re  d isrob ing, h e  a p p o in ted  th e  first a p p e lla n t to  b e  th e  gu ard ian  o f  
h is  p u p il, th e  second  a p p ellan t, w ho w a s  a  sam anera and  a m inor.

T h e  ap p ellan ts re ly  a lm o st en tire ly  o n  a  p e t it io n  1D 1, p resen ted  b y  
D ham m aru ch i, in  M arch, 1935, in  a  p a r t it io n  a ctio n  filed b y  A n a n d a  
prajdn g th a t h e  be su b stitu ted  in  p la ce  o f  th e  p la in tiff, A n a n d a , w h o  h a d  
d ied  in te s ta te  w hile th e  action  w as p en d in g .

T h a t  d ocu m en t len d s no su p p o rt to  h is  cla im . T here is  no ev id e n c e  
th a t  A n a n d a  cla im ed  th e  lan d  to  be p a r tit io n e d  q u a  v ih arad h ipati o f  th e  
T em p le , nor docs an y th in g  sa id  or d o n e  b y  A n an d a  su pport th e  c la im  th a t  
h e  w a s v ih arad h ipati.

I n  th o se  proceed ings A n an d a  is  d escrib ed  as “  R e v . M atara A n a n d a  
T hero o f  M ount L a v in ia  ” an d  n o t a s  v iharadhijrati o f  th e  T em p le . A fte r  
in v estig a tin g  th e  p e titio n  o f  D h a m m aru ch i for  su b stitu tio n , th e  D is tr ic t  
J u d g e  h e ld  (1D 7) th a t  A n a n d a ’s in te re sts  in  th e  lan d  so u g h t to  b e  
p a rtitio n ed  accrued to th e  T em p le  b y  v ir tu e  o f  sec tio u  23 o f  th e  B u d d h is t  
T em p ora lities O rdinance, as A n a n d a  h a d  liv e d  in  th e  T em ple for  a lo n g  
t im e . T h e learned D istr ic t  J u d g e  con stru ed  th e  w ords " th e  T em p le  to  
w h ich  su ch  bhikkhu b elonged  ” , in  th a t  sec tio n , as m ean ing  th e  T em p le  
in  w h ich  th e  bh ikkh u  w as rob ed  or ord a in ed , or th e  T em p le w h ich  th e  
p r ie s t  had  m ad e h is  ow n as i t  w ere b y  resid in g  for a lon g  tim e.

A p p ly in g  th e  la tter  te s t  h e  co n clu d ed  a s fo llow s :—

“ T h e  p riest, M atara A n a n d a  b e lon ged , in  on e sense , t o  th e  
R ajap u shp aram aya  a s e v e n  accord in g  to  M anana D h e w a  h e  
h ad  been d w ellin g  th ere  for  m ore th a n  15 years ” ,

T h e  D is tr ic t  J u d g e  d id  sa y —

“  T h e  on ly  p r iest w ho seem s to  b e resid in g  in  th e  T em p le  is  th e  
p r ie s t  D ham m aruchi w ho c la im s to  b e  th e  p u p il o f  M atara A n a n d a  an d  
to  b e th e  in cu m b en t o f  th a t  T em p le  ” .

B u t  th o se  w ords ca n n ot h a v e  th e  e ffec t o f  m a k in g  D h am m aru ch i th e  
v ih arad h ip a ti h a v in g  regard to  th e  c ircu m stan ces in  w hich  th e y  w ere  
u sed . In  th e  p artition  a c tio n , th e  q u estio n  o f  w ho w as th e  r ig h tfu l  
v ih arad h ip a ti w as n o t  in  issu e , a s  th e  a c t io n  w as in st itu ted  b y  A n a n d a  
in  h is  in d iv id u a l ca p a city  in  resp ec t o f  h is p r iv a te  in terests  in  th e  la n d  
an d  n o t  q u a  v ih aradhipati.

I t  is  com m on ground th a t  D h a m m aru ch i w as a  p u p il o f  A n a n d a  an d  
th a t  h e  w as in  th e  T em p le a t  th e  t im e  o f  A n a n d a ’s  d ea th . D h am m aru ch i, 
as A n a n d a ’s  p up il, ca n n ot h a v e  g rea ter  r ig h ts  th a n  A nanda h im s e lf  w h o  
w a s n ev er  v ih arad h ipati o f  th e  T em p le . T h e  fa c t  th a t  th e  D is tr ic t  J u d g e  
a llo w ed  D ham m aru ch i’s a p p lica tio n  to  rep resen t th e  T em p le to  w h ich
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Ananda’s interests, in the partition action had' accrued by .virtue/.of 
section 23 of the  .'Buddhist. Temporalities Ordinance cannot have th6’ 
effect of conferring on him the. viharadhipatiship of .the Temple. .'

A bliikkhu residing a t a Sanghika temple who, by virtue of his 
residence therein, asserts the right of the temple to its property, does hot 
thereby acquire a  right to be its viharadhipati, . — - .

I t  would be contrary to Buddhist Ecclesiastical Law by which all 
bhikkhus are governed to recognise such a right. . ' .

The Secular Courts when dealing with problems affecting the Sanglia 
should view them against the background of the Vinaya and should be 
cautious in applying to the Sangha the rules tha t govern relations and 
transactions between laymen.' This approach to problems of Buddhist 
Ecclesiastical Law. was laid down by Sir Anton Bertram over a quarter 
of a century ago, and bears repetition *. He said

“ But when we are dealing with ecclesiastical property, a region in 
which we are enforcing simply the ecclesiastical law.based upon the 
original authoritative texts developed by religious customs, we ought 
not to recognize claims and transactions which are in their terms or in 
their'nature'inconsistent with the fundamental principles of those 
texts and those customs ” .

For the above reasons, we dismiss the appeal with costs in both Courts. 
For the purpose of dispelling any doubts, we repeat that the respondent 
would, in terms of the order in the proceedings for Restitutio in Integrum, 
be entitled to the costs of those proceedings as well.

PULLE, J .— 

I  agree.
Appeal dismissed.

1 Saranankara Unnanse v. Indajoli Uimanse, 20 N . L . l i .  3S5.


