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{In THE Privy CoUNcCIL]

1950 Present : Lord Porter, Lord Oaksey, Lord Radeliffe,
Sir John Beaumont and Sir Lionel Leach

THE KING ». DHARMASENA
Privy Council Appeal No. 34 of 1949
0. 0. A. Appeals 10-11 of 1949

Privy O il—Criminal Procedure Code—Seciions 167 (4), 150, 184—Joinder of
charges and accused persons—Applicability of sections 180 and 184-—Crucial time

is tisne of accusation and not of lusion of trial—Indictment—Signifi of
section 167 {4)—Conspiracy—Penad Code, section 113p—Two rzccuved——Ons alone
cannct be icted—Quashing of a icis Itr effect—Court of Criminal

Appeal Ordinance, No. 23 of 1938—Section 5 (2)——Provisoto section 5 (1)}—
Miscarriage of justice—Gunding rule—Privy Council—Principles for interference
in a criminal case.

{i) In regard to joinder of charges and of accused persons as provided
by sections 180 and 184 of the Criminal Procedure Code, the time at which
it falls to be determined whethor the condition that the offences alleged had
been committed in the course of the same transaction has been fulfilled is the
time when the accusation is made and not when the trial is concluded and the
result known,

(#i) Where an indictent charged an accused person with committing murder
in the course of s conspirucy, but referred to rection 296 alono of the Penal
Code and contained no roference to section 113a—

Held, that the accused rcould be convicted of murder even though there
was no proof of cenapiracy. Vide section 167 {4) of the Criminal Procodure
Cods.

(iti) A quashed conviction in section 5 (2) of the Court of Criminal Appeal
Ordinance, No. 23 of 1938, does not acquit the appellant of the erime charged.
It merely makes the previous conviction sbortive. If it is intended to direct
a judgment of acquittal to be entered it must be done in terms. If this step
is not taken, s new trisl may be ordered though the conviction has been
quashed,

{iv) If two persons are accused of a criminsl conspiracy and convicted and
on appeal one is sent for retrial, the other should be sent at the same time
for roteial alag upon that charge so that both may be convicted or acquitted
together,

(v) The proper test to dotermine whether there has heen no substantial
miscarriage of justice within the meaning of the proviso to section 5 (1) of the Court
of Criminal Appeal Qrdinance is whether a reasonable jury, after being properly
directed, would, on the evidence properly admissible, without doubt convict.

(vi} In an appeal to His Majesty in Council in a criminal cass the appellant
must establish that there is something which, in the particular case, doprivee
him of the substance of fair trial and the protection of the law, or which, in
general, tends to divert the due and orderly administration of the law into a
new courso, which may be drawn into an evil precedent in future, Misdirection,
as such, even irregularity, as such, will not suffice.
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APPEAL, by special leave, from a judgment of the Court of Criminal
Appeal. The judgment of the Court of Criminal Appeal is reported in
(1949) 50 N. L. R. 505.

Granville Sharp, K.C., with Dingle Foot, for the accused appellant.
Frank Qahan, with J. G. Le Quesne, for the Crown.

In the application for spocial leave to appeal ...

A. B. Perera, for the petitioncr.

J. Q. Le Quesne, for the Crown.

June 14, 1950. [Delivered by Lorp PoRTRR]—

This is an appeal, by special leave, from a judgment of the Court of
Criminal Appesal of Ceylon, dated the 16th March, 1949, dismissing the
appollant’s appeal against this convietion on the 3rd Fobruary, 1949, at
tho Sessions of the Supreme Court of Ceylon sitting at Colombo, on two
charges, viz., conspiracy to commit murder and murder.

The appellant was charged and tried togother with one Beatrico Maudo
de Silva Seneviratne upon an indictment dated the 18th June, 1948,
eentaining three counts in the following terms :-—-

(1) That between the 1st and 8th day of November, 1947, at Nugegoda
and Kotahena in the district of Colombo, you did agre: to
commit or act together with a commeon purpose for or in com-
mitting an offence to wit the murder of one Govipolagodage
Dionysius de Silva Seneviratne of No. 107, College Strect,
Kotahona, and that you have thereby committed the offence
of conspiracy to commit murder in consequence of which
conspiracy the said offence of murder was committed ; and
that you have thereby committed an offence punishable under
seotion L13m read with sections 296 and 102 of the Penal Code,

{2) That on or about Tth November, 1947, at Kotahena in the distriet
of Colombo, and in the course of the same transaction as set
out in Count (1) above, you Kannangara Aratchige Dharmasena
alias Baas did commit murder by causing the death of the said
Govipolagodage Dionysius de Silva Seneviratne ; and that you
have thereby committed an offence punishable under section
296 of the Penal Code.

(3) That between the dates mentioned in Count (1) above, you Beatrice
Maude de Silva Seneviratne did abet the.said Kannangara X
Aratohige Dharmasena alias Baas, the first accused, in the
commission of the offence set out in Count (2) above which said
offence was committed in consequence of such abetment and
that you have thoreby committed an offence punishable under
section 296 read with section 102 of the Penal Code. . i
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Govipolagodage Dionysius de Silva Seneviratne who undoubtedly was
murdered by some one was the husband of the second accused.

Bafore the trial opened, counsel for each of the accused made an appli-
cation that their respestive clients should be tried scparately, claiming that
they would be seriously prejudiced if tried together. The application,
however, was refused. )

As a result of this refusal the two accused persons were tried together
both upon the count for conspiracy and upon the two sepd.mte individual
counts.

The justification for this action is to be found in sections 180 and 184
of the Criminal Procedure Code of Ceylon. Their terms are as follows :-—

“8ection 180. (1) If in one series of acts so connecled together as
to form the same transaction more offences than one are committed
by the same person he may bo charged with and tried at one trial
for every such offence, and in trials before the Supreme Court or a
District Court such charges may be included in one and the same
indictment.

{2) If the acts alleged constitute an offence falling within two or
more separate definitions of any law in force for the time being by
which offences are defined or punished the person accused of thom
may be charged with and tried at ome trial for each of such offences,
and in trials beforo the Supreme Court or a District Court such charges
may be included in one and the sameo indictment.

(3) If several acts, of which one or more than one would by itself
or themselves constitute an offence, constitute when combined a
different offence the person acecused of them may be charged with
and tried at one trial for the offence constituted by such acts when
combined and for any offence constituted by any one or more of
such acts, and in trials before the Supreme Court or a District Court
such charges may be included in one and the same indictment.

(4) Nothing contained in this section shall affect section 67 of the
Penal Code. ™

*Beetion 184, When more persons than one are accused of jointly
committing the same offence or of different offences committed in the
same transaction or when one person is accused of committing any
offence and another of abetment of or attempt to commit such offence,
they may be charged and tried together or separately as the court
thinks fit; and the provisions contained in the former part of this
Chapter shall apply to all such charges.”

Tt was at one timo contended on behalf of the appellant that the rcfusal
by the learned judge to separate the trials of the two accused was
erroneous in law, gravely prejudicial to the appellant and amounted to a
substantial miscarriage of justice. ¥t was, however, afterwards conceded
that this contontion could not prevail in face of the decision in Babulal
Choukhani v. The King-Emperor! wherc their Lordships held that the
time at which it falls to be determined whether the conditions that the

LL. R 65T.A. 168.
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offences alleged had been committed in the course of the same transaction
has been fulfilled so as to enable persons accused of different offences to
be charged and tried together as provided by section 239 of the Indian
Code of Criminal Procedure (which is identical with section 184 of the
Ceylon Act) is the time when the accusation is made and not when the
trial is concluded and the result known. The charges, it was held, have
to be framed for better or worse at an early stage of the proceedings and
would be paradoxical if it could not be determined until the end of the
trial whether it was logal or illogal. It wus for the judge Luaring these-
considerations in mind to use his discretion.

LORD PORTER—The King v. Dharmasena

In the light of this decision the appellant’s advisers wero plainly right
in not persisting in the contention that the two accused were improperly
tried together on the three charges framed.

It waa however further urged that the indictrent in fact charged only

the crime of conspiracy and merely added murder as part of the conspiracy
but not as a separate charge.

This result was said to follow from the insertion in Count (2) of the
words “in tho course of the same transaction as set out in Count mr.
Their Lordships do not find themselves ablo to accept this view. Tn their
opinion the addition of these words does not limit the charge preferred
to an allegation of conspiracy only ; they are necessary in order to show
that the three offencos alleged wero committed in the course of the same
transaction. Nevertheless they still leave a separate and independent
charge of murder by the appellant. This view is supported by a reference
to soction 167 (4) of the Code which enacts that ** The law and section of
the law under which the offence said to have been committed is punishable
shall be mentioned in the charge.” If then Count (2) charged or intended
to charge conspiracy it must necds contain a reference to section 113r
of the Penal Code whereas soction 296 which prescribes the punishment
for murder is alone referred to. So far, therefore, as this technical
objection is concerned their Lordships rejoct the appellant’s argument.

The trial took place before a judge and jury. In his summing-up the
learned judge directed the jury upon the charges of conspiracy and of
murder but told them that the accusation of abetment was so involved
with that of conspiracy that unless they found the conspiracy proved they
should acquit Mrs. Seneviratne of abetment also. The jury in their
verdict found both the accused guilty of conspiracy to murder and the
sppellant guilty of murder but in accordance with the judge’s direction
made no finding as to abetment and that charge may now be disregarded.

From this finding both appealed to the Court of Criminal Appoal and
that court quashed the conviction of Mrs. Senoviratne and granted a new
trial in her case under the power contained in section 5 (2) of the Criminal
Appesl Ordinance of Ceylon, No. 23 of 1938. The exact method to be
adopted in exercising the power given in this section is not very clear
but it seems that the correct procedure under the Ordinance is to quash
the conviction. A quashed conviction however docs not acquit the
appellant of the orime charged. It merely makes the previous conviction
abortive. Ifit is intended to direct a judgment of acquittal to be entered
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it must bs done in terms. If this step is not taken, & new trial may be
ordered though the conviction has been quashed, a8 has been done in this
caso,

Whilst the Court of Criminal Appeal so treated the case of Mrs.
Seneviratne, they dismissed both appeals by the appellant saying that
even without the evidence of one witness, viz., Alice Nona, whose
testimony will be reforred to later, there was ample evidence to establish
the guilt of the appellant.

As a result of the order of the Court of Criminal Appeal Mrs. Seneviratne
was retried and at the second trial Alice Nona, who was an important
if not vital witnese for the prosecution, proved so unrcliable that the
jury stopped the case on the invitation of the learned judge who tried
it and found the accused woman not guilty. After this verdict the
position was that of two conspiraters one had been found guilty by one
jury and the other acquitted by another.

In their Lordships’ opinion this is an impossible result where conspiracy
is concerned. It is well-established law that if two persons aro accused
of conspiracy and one is acquitted the other must also escape condemna-
tion. Two at least are required to commit the crime of conspiracy ; one
alone cannot do so. In the present case the only conspirators suggested
were the two accused persons and there were no others known or unknown
who might have participated in the crime. 1t is true that one conspirator
may be tried and convicted in the absence of his companions in crime,
R. v. Ahearne, but where two have been tried together so that
the only possible verdict is either that both are or neither is guilty, an
order for the retrial of one makes it imperative that the other should
also be retried. In their Lordships’ opinjon therefore if two persons are
accused of & criminal conspiracy and convicted and on appeal one can
be and is sen$ for retrial, the other should be sent at the same time for
retrial also upon that charge so that both may be convicted or acquitted
together. In the present case in as much as Mrs, Senoviratne has been
found not guilty of conspiracy, their Lordships think the proper course
i8 to treat her acquittal as a disposal of the charge of conspiracy and as
involving the acquittal of the appellant also on that charge. The appeal
against conviction on thut count should accordingly be allowed.

But though the appellant’s conviction on the charge of conspiracy
should in their Lordships’ view have beon quashed together with that of
his alleged co-congpirator and though ho, like her, should have been sent
for ro-trial and must now be acquitted, yet there remains the question
whether he should also have beon acquitted of the charge of
murdeor.

A number of grounds on which it is contended that the appellant
suffered a miscarriage of justico have been put forward but in substance
they may now be reduced to two: (1) that the jury must have been
unduly prejudiced against him by the questions put to the other accused,
and (2) that if it had not beon so prejudiced the jury might well have
acquitted him. Undoubtedly there were irregularities in the trial for

1 6 Coz 6.
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conspiracy which the Court of Criminal Appeal in Ceylon held to have
been unduly prejudicial to the accused woman. In their judgment they
say '—

« It is, of course, always proper fora Judge—he has the power and it
is his duty at times—to put such additional questions to the witnesses
as seem to him desirable to clicit the truth. The part which a Judge
ought to take while witnesses are giving their evidence must, of comrse,
rest with his discretion. But with the utmost respect to the Judge, it
was, I think, unfortunate that he took so largo & part in examining the
appellant. Though he was endeaveuring to ascertain the truth, in the
manner which at the moment reemed to him most convenient, there
was & tendenocy to press the appellant on more than one occasion. The
importance and power of his office, and the theory and rule requiring
impartial conduct on his part, make his slightest action of great
weight with the jury. I he tukes upon himself the burden of the
cross-examination of the accused, when the government is ropresented
by competent counsel, and conducts the examination in a manner
hostile to the accused and suggesting that he is satisfied of the guilt of
the accused, as some of the questions de, the improssion would probably
be produced on the minds of the jury that the Judge was of the fixed
opinion that the accused was guilty and should be convieted. This
would not be fair to the accused, for she is entitled to the benefit
of the presumption of innocence by both Judge and jury till her
guilt is proved. If the jury is inadvertently led to beliove that the
Judge doos not regard that presumption, they may also disregard it.”

Strictly of course this criticism is concerncd with the case sgainst
Mrs. Seneviratne alone, but a finding against her in a casc of conspiracy
is bound to influence to some oxtent the atlitude of the jury towards the
apupellant.

Moreover the evidence of Alice Nona purported to implicate him as
well as her in the alleged conspiracy. DBearing these circumstances in
mind their Lordships have to decide whether the appellant’s conviction
for murder should or sheuld not be affirmed and to determine the prin-
ciples which should guide their decision. The principles upon which the
Board must be guided in reaching a conclusion upon this matter are that
" they must keep in mind the provisions of section 5 (1) of the Ordinance
of 1938 which declares :—

“The Court of Criminal Appesl on any such appeal against con-
viction shall allow the appesl if they think that the verdict of the
jury should be set aside on the ground that it is unreasonablo or
cannot bo supported having rogard to the evidence, or that the
judgment of the court beforo which the appellant was convicted
should bo set aside on the ground of a wrong decision of any question
of law or that on any ground there was a miscarriage of justice, and
in any other case shall dismiss the appeal :

Provided that the court may, notwithstanding that they are of
opinion that the point raised in the appeal might be decided in favour
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of the appellant, dismiss the appeal if they consider that no substantial

miscarriage of justice has actually ocourred.”
and must bear in mind that they are not themselves a Court of Criminal
Appeal.

1n determining what amounts to a scrious miscarriage of justice their
Lordships have the guidance of English decisions upon wording which
is the same as and is obviously copied from section 4 (1) of the English
Act of 1907.

For the present purpuse it is enough to rcfer o R. o Haddy!
which was approved in the House of Lords in Stirland v Director of
Public Prosecutions ®. Viscount Simon’s words in the lutter case sum up
the matter. He says:—

* Apart altogether from the impeached questions (which the
Common Serjeant in his summing-up advised the jury entirely to
disregard), there was an overwhelming case proved against the
appcllant. When the transeript is examined it is evident that no
reasonable jury, after a proper summing up, could have failed to
convict the appellant on the rest of the evidence to which no objection
could be taken. There was, thersfore, no misearriage of justice, and
this is the proper test to determino whether the proviso to section 4,
sub-section 1 of the Criminal Appeal Act, 1807, should be applied.
The passage in Woolmington v. Director of Public Prosecutions (1935}
A.0. 462, 482, 483 whero Viscount Sankey L.C. observed that in that
case, if the jury had boen properly directed it could not ke affirmed that
they would have ‘ inevitably ’ eome to the same conclusion should be
understood as applying this test. A perverse jury might conceivably
announco & verdict of acquittal in the teeth of all the ovidence, but
the provision that the Court of Criminal Appesl may dismiss the
appeal if they consider that no substantial miscarriage of justice has
actually oceurred in convicting the aceused assumes a situation where
a reasonable jury, after being properly directed, would, on the evidence
properly admissible, without doubt convict. That assumption, @8
the Court of Criminal Appeal intimated, may be safely made in the
present case. The Court of Criminal Appeal has Tecently in R. v.
Haddy (1944) 1 K. B. 442 correctly intorpreted scetion 4, sub-section 1
of the Criminal Appeal Act and the observation above quoted from
Woolmington’s case in ¢xactly this sense.”

What then their Lordships have to determine is whether a reasonable
jury properly directed would on the evidenco adduced have found the
appellant guilty of murder.

That there is ample and more than ample evidence upon which a jury
could do 8o is nndenktud.

oome one murdered Govipolagodage Bencviratne in his own house
betwoon 9 o’clock and 9.30 on the 7th November, 1947. The post-mortem
revealed that he had died as the result of a violent attack with a sharp
instrument with which he had been struck with forco a number of times
and death was due to heemorthage and shock from multiple incised
wounds in the neck.

1(1844) 1 K. B. 442, *(1944) A. C. 315.



488 LORD PORTER—The King v. i’armascna

The evidence against the appellant on this part of the case is perhaps
most conveniently set out in tabulated form.

(1) Three witnesses who had ample opportunities of observing him
tdentified him a8 having been near the spot on the day in question at the
‘time when the murder must have takon place and said that he had come.
from the back compound of the dead man’s house.

(2) According to their evidence he had covered his head with a sarong
belonging to the deceased’s son and was carrying a handbag and knife.
When challenged he threatenod one of these witnesses with the knife.

(3) Another of these witnesses tried to stop him but he escaped, d.ropped
the knife and handbag in a rampe bush and throwing off the sarong ran
towards Alwis Street. The knife and handbag were afterwards found by
the police in this spot. ’

(4) A fourth witness who was repairing the roof of a house in Alwis
Place saw the appellant run under the portico of the house where he was
working and foree his way through the zinoc sheets of a boundary fence.
"He afterwards found & coat on the ground helow tho apot at which he
was working. This witness like the others identified the appellant at an

“identification parade held before the learned magistrate. It is true that
one witness who said he saw some one running along Alwis Place failed
to identify the appellant as the runner but that failure is of little im-
poriance in the face of the confident identification of the other four.

(6) The knife, bag, sarong and coat were all imbuned with human blood

and to the knife human hair of the colour and texture of the dead man
" was found adhering.

(68) About 3 to 3.30 on the afternoon of the 7th November the appellant
came to the shop at Nugegoda which is occupied by a carpenter and by
asmith, He brought with him a block of weod, a bolt of iron with a nut
nnderneath and a piece of iron which had been flattened for a knife. e

_also brought two washers and a nmt. He first asked the carpenter to
make him a herb cutter which he required that day. The carpenter
referred him to the blacksmith who rejected the knife as unsuitable

_because it was of iron whereas it should have been of steel, and the wood
a8 having marks upon it made by the cutting knife. The blacksmith was
unable to finish the work that day, but finished the cutter next morning
after fitting to it a fresh knife and a fresh picee of wood, The appellant
however had been arrested meanwhile and the knife and its accompani-
ments were handed over to the police.

The articles from the compound at the deceased’s house and the other
articles mentioned above were sent to the government analyst and these
included the knife recovered from the rampe bush and the bolt which
the appellant had brought to the blacksmith’s shop. At the trial this
witness was asked to re-construct the herb cutter with the knife which
had been recovered instead of that made by the blacksmith. According
to his evidence the bolt would leave two roughly circular marks on either
side of any piece of metal attached to it and the recovered knife had in
fact two cirenlar marks, one on each side, which correspond in shape and
area to the two marks that would be produced by the inner side of the
bolt. From their appearance the inference therefore was justified that
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the recovered knife must have been attached to this bolt for some time.
The appellant urges in answer that another knife had been found lying
on the table on his premises to which the operating knife of a herb
cutter would be attached and his wife stated that the knife so found was
the only one which they possessed and was that actually in use by the
appellant and further that some difficulty was experienced in fixing the
knife to the balt.

The first of these points is disposed of by the evidence of the govern-

_ went analyst who says in terms that that knife could never have been

fitted to the herb cutter and the second is only true to the extent that
there was a small projection half way down the thread of the bolt which
necessitated the use of a little force if the screw was to go beyond it—
an eventuality which was by no means certain. But in any case the
witness had no donbt that the knife used to kill the deceased fitted into
the bolt which the accused took to the blacksmith.

{7) The appellant was examined by a doctor on the day on which the
murder was committed and was found to have an oblique incised wound
over the inner prominence of his right ankle and an abrasion. These
injuries could not have been caused by a dog bite as was suggested on
behalf of the appellant or by a knife but were consistent with injuries
caused by the appellant drawing his leg upward when passing through
a fence constructed of galvanized iron or zinc sheets with sharp edges.

(8) On the morning of the murder the appellant borrowed an umbrella
from a neighbour between the hours of 7.30 and 8 a.m. The umbrella
was never returned but according to the police evidence an umbrella was
found by 1.30 on the day of the murder leaning against the wall near a
pool of blood and was identified as his by the neighbour. The only
answer made on hehalf of the actused was an assertion by his wife
that the police had conspired to entrap her hasband and in order to
bring the conspiracy to a successful conclusion had removed the umbrella
from his house when they came to arrest him. The lady’s evidence how-
ever as to the knife and on cther matters as appears below is inconsistent
with the established evidence and could not be accepted.

{7) Finally the accused man did not himself give evidence at the trial as
to his movements on the day in question though his wife was called
on his behalf and testified that with the exception of a brief and
immaterial interval he was at home all day. This evidence is not only in
conflict with that given by the four witnesses referred to above but also
with that of the carpenter and blacksmith who spoke to his having visited
hieny vhot afternoon.

On this evidence it 18 plain that there was ample material on which a
jury could convict the appellant.

But it is said that as a result of the joint trial of the two accused he
was serjously prejudiced in the eyes of the jury by the undue intervention
of the learned commissioner in the examination of Mrs. Seneviratne and
his dramatic reconstruction of the steps taken which led up to the crime
and which the evidence does not warrant. In particular it was pointed
out that unless there was a conspiracy, nc motive for the murder by
the accused of a personal friend had been cstablished ; that in the

1*—J. N. A 90759 (8/60)
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summing up the presence of the accused on the premises on the fatal
day had been assumed ; that the evidence of Alice Nona could not be,
and at the second trial was not, accepted and that the suggestion that the
coat and sandals found on the spot were those of the appellant was
unwarranted.

Though, as the Court of Criminal Appeal have found and their Lord-
ships have accepted, there were irregularitics in the trial on the conspiracy
charge, the summing-up against this prisoner is plainly separated from
the joint charge. Moreover though short, it impresses upon the jury the
necessity for the prosecution to prove their case. It puts fully and care-
fully before them the evidence for the appellant and calls their attention
to and carefully reiterates his wife’s evidence on his behalf.

He had already warned them that Alice Nona might be a conspirator
and on this part of the case he places no reliance upon, and indeed does
not base any argument upon, her evidence.

So too the coat and sandals are not suggested as incriminating the
accused man. It is true that the jury wero not warned in terms that
without a finding of conspiracy no motive for the crime was proved, but
motive is only an element and is not o vital element in the case where
the evidence of the commission of the crime is clear. Moreover when
dealing with the second count of the indietment, the learned judge
nowhere siggests that any motive had been shown to exist; the facts
given in evidence alone are relied upon. Furthermore the appeal with
which their Lordships are concerned is not brought from the trial by
judge and jury alone. Intervening is the judgment of the Court of
Criminal Appeal who confirmed the verdict of the jury. * Even withont
the evidence of Alice Nona ”, they say *‘ there was ample evidence in
the case to establish the guilt of the first uccused . With this observation
their Lordships agree and notwithstanding such irrcgularities as ocenrred
in the trial for conspiracy, they are not persuaded that any substantial
miscarriage of justice has occurred.  Rather they think that a reasonable
jury properly directed would have found the appellant guilty of the crime
of murder. It may be useful to reiterate what was said as to the functions
of the Board and the principles upun which their Lordships act, the
language used in Renouf v. 4.7, for Jersey'. The wording is :—

“It may be useful to repeat that the Board has always trcated
applications for leave to appeal, and the hearing of criminal appeals
so admitted, as being upon the sane footing.  As Lord Sumner, giving
the judgment of the Board in Ihrakim v. The King in 1914 A.C. 599
remarked at page 614 - ‘ The Board cannot give leave to appeal where
the grounds suggested could not sustain the appeul itself; and, con-
versely, it cannot allow an appeal on grounds that would not have
sufficed for the grant of permission to bring it." He added, what is
material in the present case:  Misdirection, as such, even irregularity
as such, will not suffice. There must be something which, in the
particular cage, deprives the accused of the substance of fair trial
and the protection of the law, or whicl, in general, tends to divert
the due and orderly administration of the law into a new course,
which may be drawn into an evil precedent in future.’ ”

1 (1936} A. C. 445 at p. 475,
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Their Lordships may be permitled to say that the appeilant’s case was
argued with great force and ability. Nevertheless they are not persuaded
that any ground for interference with the conviction has been established
and aceordingly they have, as they indicated at the end of the hearing,
humbly advised His Majesty that the appeal should be dismissed.

Appeal dismissed.

{Ix teE Privy CouNcir]

1950  Present : Lord Porter, Lord Oaksey, Lord Radeliffe, Sir John
Beaumont and Sir Lionel Leach

NADARAJAN CHETTIAR, Appellant, and TENNEKOON
el al., Respondents

Privy Council Appeal No. 33 of 1949

8. C. 445—D. €. Colombo, 12,109

© Privy Council—Money Lending Ordinance (Cap, §7)—Section 2 (2)—Borrower’s

’ right to re-open transaction—Loon already repaid at date of action—Construction
of words in a Ceylon enactment—Decision of English (fonrt of Appeal on
tdentical words—EBinding in Ceylon.

A borrower in ontitlod to relief under soction 2 (2) of the Money Lending
QOrdinanco (Cap. 07}, in respect of o money-lending transaction, although the
loan wos repaid and the transaction closed before the date of his application
for relief,

It is the duty of courts in Ceylon to follow a decision of the English Court
of Appoal on the construction of words identical with those used in a Ceylon
Ordinance, unloss there are in w porticular case local conditions which make it
inappropriate,

’ APPEAL from a decree of the Supreme Court,

Wilfred A. Barton, K.C., with Frank Gukan, for defendant appellans.
R. 0. Wilberforcs, for plaintiff respondent.

Cur. adv. vult.

Fune 211950, [ Delicered by Srr Joux BEAUMONT]—

i This is an appeal {rom a judgment of the Supreme Court of Ceylon
dismissing on February 18, 1948, an appeal from a judgment of the
1yistriet Court of Colombo dated March 25, 1946.



