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Deed o f tra n sfer— T ra n s fe r  to evade creditors— N o contract, o f sale— Want o f  
m u tu a lity — B eh a m i transaction . „
W here a person executed a deed in  favour' of h is minor son in  the form  

of a transfer m erely  m . order to put h is  property beyond the reach o f his 
creditors and w here the transferor remained in  possession of the 
property;—

H eld, that the transaction did not operate as an instrum ent of sale  
so as to  g ive  the son title  to the property, ow ing to w ant of m utuality.

H eld , fu r th e r ,  that i f  the instrum ent be regarded as a donation it  would  
be inoperative as there has been no acceptance on behalf o f the minor 
or delivery of the property- to  him .

THE plaintiff a minor, ;by his n ext friend, instituted this action for 
declaration of title  to one-third share of certain premises. H e 

claim ed title  on a transfer P  3 from  his father, the original added- 
defendant. The 2nd defendant in  h is answer pleaded that th e deed P  3 w as  
n id i and void as it w as executed  in fraud of creditors and that, the added 
defendant had rem ained in possession of the property after the execution  
of P  3. The 2nd defendant claim ed that he was entitled to /th e  property 
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by virtue of a F iscal’s transfer D  31 of 1929 in  h is favour, th e  property  
having been  sold in  execution  against th e added-defendant. The D istrict 
Judge held  that the 2nd defendant w as en titled  to h ave the deed P  3 set 
aside and that prescription did not run against him.

N. E. W eerasooria, K .C . (w ith  h im  L. A . R ajapakse  and C. R enganathan ) , 
for plaintiff, appellant.—In this case there is a com petition b etw een  a 
deed of transfer (P  3 ), executed  by one A m balavanar in favour of plaintiff, 
and a F iscal’s transfer in  favour of 2nd defendant. The D istrict Judge  
held  that 2nd defendant w as entitled  to h ave P  3 set aside because it w as  
executed  in fraud of creditors and that prescription did not run against 
him. H is v iew  w as that the right to h ave P  3 set aside arose on ly  w hen  
2nd defendant’s rights w ere challenged b y  plaintiff inasm uch as 2nd 
defendant w as in  possession of th e land in dispute. It is subm itted that 
th is v iew  as regards prescription is incorrect. A  Paulian  action is pre­
scribed in  three years from  th e cause of action—Podisingho A ppu h am y v. 
Lokusingho  \  The cause of action is the alienation sought to be impeached.. 
In  case of concealed fraud the cause of action arises w hen  party im pugn­
ing th e deed becom es aware of the fraud, Fernando v. P e tr is 2. Bonser 
C.J.’s d ic tu m  regarding “ cause of actio n ” in Podisingho A ppu h am y v.
ILokusingho (supra) w as explained  by Garvin J. in F ernando v. P eiris  
(su p ra ). In  the present case the 2nd defendant w as not m erely aw are of 
the fraud at the tim e of alienation but w as in  fact a party to it. There is 
therefore no question of concealed fraud. As regards concealed fraud  
see D odw ell & Co., L td ., v . Joh n'. It is further subm itted that no relief 
should be g iven  to 2nd defendant because h e participated in the schem e 
to defraud creditors.

N. Nadarajah, K .C . (w ith  him  C. E. S. P erera  and P. N avara tn ara jah ), 
for 2nd defendant, respondent.—It is subm itted that P  3 is void  for tw o  
re a so n s: firstly, it w as executed  in  fraud of cred ito rs; and, secondly,, 
it  purports to be a transfer w hich, v iew ed  as a dbnation, i s  void  for w ant 
o f acceptance, and w hich, view ed  as a sale, is void  for w ant of m utuality..

On th e  first ground it is subm itted that no cause of action arose-; till 
assertion of title- W h en .a  party is in  possession on w hat h e thinks is, a 
good title  and continues to possess th e  term  “ cause o f action ’’ m ust be con­
sidered in  that light. A s regards the right of an execution-purchaser w ho  
is a creditor to bring a Paulian action see  S uppiah  N aidu  v. M eera■ 
Saibo  *; M oham edo v . M an u p illa i‘ ; V a llipu ram . v. V a llip u ra m " ; and 
Punchi A p p u  v . A ra lis  A p p u ', w here th e final v iew  w as stated. V o e t  
supports the v iew  of Bonser C.J. in  Podisingho A ppu h am y v . Lokusingho  
(supra) thatf th e  cause of action arises n ot at th e tim e o f execution  o f  
th e deed but w hen it  becom es clear that Ih e  effect of th e  deed  w ill 
be to defraud creditors—V oet, X L II 8, 13 (D e Vos* T ran s), S ee also  
Fernando v . F ern an do’ ; M u ttiah  C h e tty  v . M oham ed H a d jia r“, T h e  
cause of action arose w h en  p la in tiff . filed action and therefore 2nd  
defendant’s claim  for relief is not prescribed.
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On the second ground, it is  subm itted that absence of acceptance 
vitiates the contract of donation—K anapothipillai v . K asin a th er1. As to 
w ho can accept on behalf of a m inor see Fernando v . A l w i s W here a 
real transaction takes the form  of a gift then in order to be valid it should 
have the ingredients of a gift. The Court m ust inquire into the substance 
of the transaction—de S ilva  v . de S ilva  *. The transaction here is not a sale 
as there w as neither consideration nor consensus—W e sse ls: Law  of 
Contract, in  South  A frica, Vol. II., p. 1197. The transaction as disclosed by 
P 3 is therefore neither a valid  sale nor a valid  donation. P  3 is thus 
a nullity . See further 35 Indian A ppeals 98 ; A. I. R. (1916) P rivy  Council 
27 a t  pp. 30, 31.

N. E. W eerasooria, K.C., in  reply.—Acceptance need not appear on 
th e  face of the deed—W alter P ereira  (1913 ed.) p. 605. The principle of 
necessity of acceptance is not applicable w here the form  of the transaction  
is a transfer. See Jayaw ardana v . A m erasekera  *.

Cur. adv. vu lt.
Ju ly  23, 1943. .Keuneman J.—

The plaintiff, a minor, by his n ext friend, instituted this action to be 
declared entitled  to one-third of the prem ises described in the schedule 
to the plaint. H e claim ed title  on a transfer P  3 of 1927 from  his father, 
th e original added-defendant, and alleged that the 2nd defendant had 
entered into possession in 1932, and that the 1st defendant w as the lessee  
of the 2nd defendant, and w as in  occupation of the premises. The action  
w as instituted in . 1938, and the plaintiff claim ed m esne profits for 3 
years before that date.- The 2nd defendant in  h is answer alleged that 
the deed P  3 w as null and void as it w as executed in order to defraud 
creditors, and that the added-defendant had rem ained in possession  
of the property after the execution of P 3. He added that P  3, although  
in  form  a deed of transfer, was in  fact a donation, the plaintiff at the tim e 
being 7 or 8 years old—in fact he attained m ajority in 1939. He further 
stated that added-defendant in  any case could not gift m ore than half 
of th is to the plaintiff, as the prem ises in question w ere part of the 
th ed ia te tam  property.

The 2nd defendant claim ed that he w as entitled to the property by  
virtue of a F iscal’s transfer D 31 of 1929 in his favour, the property 
having been sold in  execution against the added-defendant.

A  num ber of issues w ere framed, of w hich  the follow ing m ay be 
m entioned: —

4. D id any consideration pass from  plaintiff to Ambalavanar (added
defendant) on P  3 ?

5. W as P  3 executed  “by Am balavanar w ith  intent to defraud his
creditors ?

6. D id the said transfer render Ambalavanar unable to m eet his
creditors ? -'

8. (a) If issues, 4, 5, and 6 or any of them  is answered against the
plaintiff, is the 2nd defendant entitled  to have the said deed  
set aside?

8. (b) D oes any title  pass to the plaintiff on the said deed ? .
' (1937) 39 N . L . R . 544. - 3 (1937) 39 N . L . R. 69 at p. 71.
- (1935) 37 N . L. R . 901. 4 (1912) 1 5 N . L .  R . 280 at p. 282.
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12. I f issue 4 is answered in  the negative, is  the said deed P  3 valid  to
convey title  inasm uch as it), has not been accepted by th e plaintiff 
or on plaintiff’s  behalf ?

13. Is th e 2nd defendant’s claim  to have P  3 set aside barred by
prescription ?

Further issues w ere also fram ed w ith  regard to the alleged estoppel 
operating against the 2nd defendant.

The facts of th e  case, as held  by the D istrict Judge, are as fo llow s : —

The added defendant, Ambalavanar, had carried on business for a very  
long period. A t first the business prospered, but even tu ally  it failed, 
and his creditors began to sue about 1927. Adde'd-defendant desired to 
put h is properties beyond the reach of h is creditors, in  order to defraud  
them . He accordingly executed  several deeds, transferring h is lands in  
Gampola to h is sons, and his business there to h is brother-in-law , and  
transferring or m ortgaging h is lands in  Jaffna to h is daughters. These  
deeds w ere executed at various tim es but w ere all part o f one schem e of 
fraud. It is clear that th e w hole of th is fraud w as carried through on  
th e advice and w ith  the active co-operation of the Snd defendant, w ho  
w as th e son-in-law  of added -defendant, and so the brother-in-law  of 
plaintiff. A fter the transfers added-defendant had no m eans w hereby to 
pay h is creditors.

A pparently at this stage the 2nd defendant heartily  approved of the  
fraud, but he later feared that the schem e m ight fa il as against the  
creditors. The added-defendant owed the 2nd defendant h im self a sum  
of nearly Rs. 12,000, and a prom issory note, w hich  w as probably an te­
dated, w as prepared for Rs. 12,000, and the 2nd defendant sued on  it, 
obtained judgm ent and proceeded to execution. A s a resu lt these  
prem ises w ere sold and purchased by th e 2nd defendant. AH through  
th is period, the added-defendant and th e 2nd defendant acted together, 
in  pursuance of an understanding, w hereby added-defendant w as to pay  
the amount due to 2nd defendant, and in fact paym ents w ere m ade in  
accordance w ith  th is understanding. The 2nd defendant, how ever, 
appears 'to have gone into possession of these prem ises about th e t im e ' 
of th e sale to him.

The District) Judge held  in  these circum stances that th e 2nd defendant, 
w as entitled  to have the deed P  3 set aside, and that prescription d id  not 
run against him. He, however, deprived th e 2nd defendant of h is costs, 
because “ fie w as the m ost untrustw orthy am ong a pack of untrustw orthy  
w itnesses ”. ,

There can be no doubt that the stricture passed b y  the Judge upon  
the 2nd defendant and the added-defendant are thoroughly deserved, 
and there can be no question that th ey  w ere both deep ly  involved  in  a 
schem e, intended to defraud other creditors. That schem e appears to  
have succeeded. ,

There is one m atter decided b y  th e D istrict Judge w hich  is open  to  
serious question— and that is  h is finding on prescription. H e h eld  that  
as long as the 2nd defendant w as in  possession of the land and appro­
priated th e incom e from  it, there w as no reason for h im  to challenge th e
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■deed in favour of the plaintiff. H e added that the effect of the plaintiff’s 
deed to defraud the 2nd defendant arose only w hen the plaintiff on the  
strength of that deed challenged the defendant’s rights.

No authority has been cited by the District) Judge or by Counsel in  
support of this finding. As far as the defendant’s possession is concerned, 
it  w as no doubt open to him  to plead that possession had given rise to a 
t itle  t)y prescription in h is favour. But in  this case such a plea w as not 
available because the possession did not extend to ten  years and the plain­
tiff w as a m inor even at the date of action. In this case, however, w e  are not 
dealing w ith  prescription as a m eans of acquiring title, but in  th e  sense 
of lim itation of action and the question w e have to consider is whether  
th e  action w as brought w ithin  the tim e laid down. In Podisingho A ppu- 
ham y v. Lokusingho e t al. \  where the fraudulent transfer had comprised 
th e  w hole of the debtor’s property, and where the plaintiff had knowledge 
of the fact, it w as held  by Bonser C.J. and Moncrieff J. that prescription  
began to run from that date. Prescription was com plete w ith in  3 years 
from  the date. In Fernando v . P e ir is2 Garvin A.C.J. pointed out that 
a Paulian action is prescribed in 3 years from the cause of action. The 
cause o f action is the alienation w hich it is sought to impeach, as being  
in  fraud of creditors. In a case of concealed fraud, the cause of action  
arises w here the fraud cam e to the knowledge of the party im pugning th e  
■deed.
■ In  this case not on ly  w as the 2nd defendant aware 'of th e fraud, at 
■the tim e of the alienation, but he Was the architect and builder of the 
edifice of fraud. Even if w e take the date on which he becam e a puchaser, 
v iz . : in  1929., he w as then in fu ll possession of all the facts. Concealed 
fraud  could neither be proved nor alleged in this case. No act has been  
at any tim e done by the plaintiff, w hich prevented the 2nd defendant 
from  bringing an action to set aside deed P 3 earlier, and the principle 
la id  down in M uttiah  C h etty  v . Moh.am.ood H adjiar \  does not apply. 
The m ost that can be urged is that th e 2nd defendant did not choose to 
bring this action earlier, because the plaintiff happened to be a minor, 
and did not disturb h is possession. I  do not think that can affect the 
question of the tim e lim ited for bringing the action.

I hold that the decision of the D istrict Judge on the question of pre­
scription cannot be supported. In v iew  of m y finding on this point, it  is 
U nnecessary to consider the further argum ent addressed to us that in  
consequence of the 2nd defendant’s participation in th e fraud, no relief 
should be extended to him.

I find that the 2nd defendant’s claim  to have the deed P 3 set aside 
is  prescribed and m ust be dism issed. The ground on w hich the District 
Ju dge gave judgm ent for th e 2nd defendant therefore fails;

It was, however, argued for. the 2nd defendant th a t.th e  D istrict Judge 
has w rongly decided issue 12. The argum ent is as follow s The deed  
P  3 cannot be regarded as a deed of sale, and, can at m ost be regarded as 
a donation. B ut it m ust fa il as a donation, because it has not been  
accepted by or on behalf of the- plaintiff. The D istrict Judge answered  
th is argum ent’as fo llo w s:—P 3' is n o t a deed of g ift on the face of it. 
Therefore if is valid  to convey -title,- though there is no acceptance of it

»’ 1 X . L. R . SI. 2 S3. X . L. R. 1. 3 25 N . L. R. 185.
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by the plaintiff. It w as further argued before us that there has been  
delivery of the deed to the minor, and that th is constituted acceptance  
by th e minor. It is  true that in  re-exam ination the plaintiff said “ D eed  
P  3 w as all along in the possession of m y father t ill h e  handed it to m e in  
1936 or 1935. I have lost the original deed. I told father about th e  
loss and he obtained for m e th is certified copy P  3.” The D istrict Judge  
has not stated that he accepted this evidence, and it is not possible for  
us to accept it. The alleged loss o f  the original of P  3 is not fu lly  explained, 
and it is doubtful that p laintiff ever had the deed. The failure to 
produce th e original deed tells against him . This evidence cam e at a point 
w hen  the plaintiff had begun to realize the pinch of the case, and w as 
not g iven  in  exam ination-in-chief. Further th e w h ole course of the  
transaction by the added-defendant showed that h e never regarded his 
son, the plaintiff, as th e ow ner of the property, but had m erely  made 
fraudulent use of the plaintiff’s name, in  order to defeat th e creditors. 
Further the alleged date of the delivery of the deed w as after the purchase 
by the 2nd defendant.

I think the D istrict Judge has failed  to appreciate the real inw ardness  
of issue 12. W hat is contended is that P  3 .cannot b e  regarded as a sale 
to th e plaintiff, not only because the consideration has been show n to be 
false, but also because there w as no m utuality  betw een  th e added defend­
ant and th e  plaintiff. P laintiff never existed  as a party to the contract. 
“ In a contract of sale there m ust be com plete agreem ent as regards the  
nature of the transaction, the th in g  sold and the price .(consensus, res or 
m e rx  e t pre tiu m ) (V oet X V III. 1.1.) . . . .  The parties m ust m utually
agree that the one is to se ll and th e other is to buy . . .' . It is not 
enough that the parties call the transaction a sale ; the circum stances m ust 
show  that the parties in reality  entered into a true contract o f sale ”. 
(W e sse ls : L aw  of C ontract in  South  A frica , Vol. II., p, 1197.) N ow  it is' 
clear in  the present case that there w as no consensus betw een  the plaintiff 
land the added-defendant. The w hole transaction m ust fa il as a Jsale 
or a contract of sale for w ant of m utuality. Further th e surrounding  
circum stances show  that it w as never intended by the added-defendant 
that the deed P  3 w as to becom e operative. The deed w as m erely  a 
device for putting h is property beyond the reach of h is creditors. It 
w as som ething very closely akin to the benam i conveyance in  P eter-  
perm al C h e tty  v. M uniandy S e rv a i'  and as Lord A tkinson said, “ A  beiiam i 
transaction is not intended to sbe an operative instrum ent.”

The only ground therefore on w hich plaintiff can hope to give, v a lid ity  
to the deed P  3, is by contending that it  w as a donation by the fath er  
to the son. B u t even regarded as a donation, the deed is inoperative as 
it has not been accepted by the plaintiff, and there has been no d elivery  
of the property to the plaintiff by the added-defendant.

I accordingly hold that the form  given to the transaction w ill not be 
th e governing consideration. It is clear that as a sale, P  3 cannot be 
regarded as valid, for the reasons I have m entioned, and accordingly  
the fact that P  3 w as drafted in the form  of a deed of sale, cannot g ive  it  
any valid ity  w hich it w ould not otherw ise have. "It„is possible, how ever, 
for us to exam ine w hat the true nature of the transaction Was. The-

1 35 I .  A . 98 ;  35 Gal. 551.
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on ly  contract which could valid ly have been intended w as the contract 
o f donation. But as a donation, P  3 m ust also fail for w ant of acceptance. 
I am therefore driven to the conclusion that P  3 w as invalid, and did not 
con vey  title to the plaintiff;

The order I m ake in this case is as follow s :—I delete from  the judgment 
and decree of the D istrict Judge the words “ the Deed, P  3 is hereby set 
aside ”, but I affirm the order that the plaintiff’s action is dismissed. 
The order of the D istrict Judge as regards costs, in  the Court below is  
affirmed, and the 2nd defendant is not entitled  to costs of th e action.

A  great deal of tim e w as taken up in appeal in  discussing the question  
o f the setting aside of deed P 3, and the question of prescription relating  
to it. On this point the 2nd defendant has failed. Further the very  
Unscrupulous manner in w hich the 2nd defendant has acted throughout 
should, in  m y opinion, also be taken into consideration. I do not think  
the 2nd defendant is entitled  to the costs of appeal, and the appeal 
w ill therefore be dism issed w ithout costs, subject to the variation I have 
m entioned.

H o w a r d  C.J.—I agree.

A ppea l dism issed.


