Presént : Ennis J. and De'Sampayo J.

ANDRISHAMY v. SILVA et al.
324—D. C. Matars, 6,739,

Sale by ouction by ezecutor by order of Court—No convsyance gmntal—-

Subsequent sale to o third parly by ezeculor without order of Court.

On the application of en execotor the Court ordered ‘the sale
of certoin immovable properly, and issued ® commission to - the
Becrelary to conduct the sale, and the property was purchased by B.
Thereafter, and before the confirmation of the said sale, the exocutor
conveyed the property to C. The execator died, snd his succesgor
executed s deed of transfer in favour of B. In an actin- by B
for o declarstion of title oaguinst C, held, that B was entitled to
succeed, in opite of the fact that his deed was later in'date, -

De Bampavo J.—When -the Court exercised itz jurisdiction and took
upon itself the sale of the property, the executor had no longer-
eny suthority to dispose of the property, except upan farther
orders of Court, and cennot be allowed {0 defeast the sects
of the Court in regard to the sale; for ihat would be not only
directly to defy the Court, whose jurisdiction had been exercised
at his  own instance, but to set himeelf above the Court.

THE facts are set out in the judgment.

- Drisberg (with him J. 8. Jeyewardene), for plaintiff, a.ppel'lant.;
Bawa, K.C. (with him Weeraratne), for defendants, respondents.

Cur. adv. vult.
October 20, 1915. D Samrayo J.—

This eppeal raises an important question as to the effect of a sale
of immovable property by order of Court. Don Adrian de 8ilva
died, leaving & will, of which Charles de Silva was executor. The
will was proved end probate obtained by the executor in testa-
mentary suit No. 8,981 of the District Court of Galle. On June
18, 1918, the executor submitted to Court a list showing shares
of five lands as belonging to the estate, and applied for an order
to sell the said property, and moved that for that purpose a com-
mission be issued to the Secretary of the Court. The Court desired
to be satisfied as to the propriety of the sale, and asked for cerfain
further information, and the required information being subse-
quently furnished, the Court, on August 7, 1918, made aneorder
for the sale of the property, snd issued a commission to the Secretary
to carry out the sale. The Becretary having appointed an auctioneer,
the conditions of sale and notice of sale were submitted to Court
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and epproved on August 14. The aucfion took ‘place on August - 1815,
28, 1913, and the plaintiff in°this aotion became the purchasar stmua
of three of the lands, and psid down the purchase money dnd

the auctioneer’s charges according to the conditions of sale. The im“;a”
gale wes duly reported to Court, and on Saptember 30, 1918, a’ v. 8o
formal order confirming the ssle was entered of record. It sppears

that of this stage the exeoutor fell ill and died, and fhe execution

of & conveyance in favour of the plaintiff wes consequently delayed.
Ultimately the Court appointed an administrator de bonis non, who,

under the suthority of Court, by deed dated December 21, 1914,

conveyed the property fo the plaintiff. The title thus aoquired

by the plaintiff is so far unexceptionable. Buf when he went to

take possession of the lands he was confronfed by a claim made

by the defendants under the deceased executor Charles de Silva.

1t appears that, notwithstanding the order of Court made at his

own instance, and the sale effected thereunder by the Beorefary

scting under thecommission issued to him, the executor, by »

private conveyance daied September 20, 1018, purported fo sell the

property purchased by the plaintiff, together with shares of fwo

other lands, to the defendants. The pleintif has brought this

agtion, alleging that the deed in favour of the defendants was
freudulently and collusively exeouted, and praying thet thet deed

be declared void as regards the lends purchased by himself and that

he be declared entitled to the same as against the defendants, and

“also praying for ejectmen$ and for damages.

The District Judge held on the evidence that the defendants were
fully aware of the order of Court and the other circumstances above
recited, and actively endeavoured to prevent the sale by the Secretary
in the hope of securing the properfy themselves, and that having
discovered that the oconditions of sale had not been nofarially
executed, hey stole a march on the plsintiff by inducing the ex-
ecutor to sell the property to them. There is no question as to the
reprehensible and collusive action of the defendants and the executor.
But the district Judge considered that here was no binding agree-
ment for purchase and sale between the plaintif and the executor -
in the absence of notarial conditions of sale, and that therefore there
was no objection $o the defendants purchasing from the exscufor
hefore. the conveyance in favour of the plaintiff was executed, and
he. accordingly held that the plaintiffi had no title as egainst the
defendants, and dismissed the action.

If it were 8 mere question of competing deeds the correctness of
‘the Distriet Judge’s view might be conceded. Bup in my opinion
the question in this case is not so clear as that. The title does not
depend on the priority in dete of the defendants’ deed alone. I fhink
that the effect of the order of Court on the transaction must be taken

.into sccount. An executor, of course, does not ordinarily require
the authority of Court to sell immovable property in due course
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1915- of administration, though his conduct may be impeached .by the
Dm Bamravo Pprties interested and any improper sale set aside. But that does
R A noé mean that theoCourl has no power to interpose its authority
Aﬂm bet®een the executor and those interested, or that because it is

9. S&va  °voluntqrily invokéd it is any the less paramount. There is no

doubt as to the jurisdiotion of the Court to control the proceedings
of executors,’ and in proper cases to prohibil sales, or to order sales
and carry them out through its offices or through commiissioners
specially apfointed. It is true thap in such a case, when a sale is
completed, the conveyance to. the purchaser is gramted .by the
executor, but that, too, ijs done by the authority and uider the
direction of the Court. The reason for fhe' executor's applicatiom
to Court in this case is not very clear: If is probably due to the
fact that the testator had purported to make a gift of the lands to
some illegitimate children, including the executor, and that the deed
was subsequently set aside at the instance of the legitimate. children,
and it was thought, as the District Judge believes, that a sale by
Court would remove all doubts as to the title, and induce confidence
on the part of the purchasers. Whatever the reason was, the..
Court exercised its power and ordered the sale. It will be noticed
in this connection that the order was not a mere formality. The
Court. ctlled for particulars and applied its judgment before making
the order,” and in thjs respect it followed the directions laid down
in D. C. Galle, 1,954, ! and in many subsequent cases. Nor was the
order & mere authority to the executor to sell. The Court appointed’
its own commissioner to carry out the sale, and regulated its course
at every stage up to the confirmation and the granting of the con-
‘veyance fo the plamtlﬁ 1 do not think that all this ecan be ignored
in considering whether the sale fo the defendants prevails over
the sale to the plaintiff. In my opinion, when the Court exercised
its jurisdiction and fook upon itself the sale of the property, the
executor had no longer any authority to dispose of the property,
except upon further orders of Court, and cannot be allowed to
defeat the acts of the Court in regard to the sale. For that would
be not only directly to defy the Court, whose jurisdiction had been
exercised at his own instance, but to set himself above the Court.
Apart from that, I think that the principles applied by the English
‘Couits of Equity in regard to sales by the Court should guide ‘us
in this matter. Uuder that law, when the sale is reported to Court
and the result is certified, the purchaser is at once protected. The
auctioneer und the persons having the conduc of the sale in the
first instance certify the result, which is confirmed by the cerbificate
of a master. When fthe certificates thus becomes absolute, the-
purchaser becomes owner of the property, and the gain o loss
thereafter accrues to him. See Dart’s Vendor and Purchaser, vol. .
(7th ed.), pp. 1166-1189. The execution of the convéyance_ by

1 (1871) Vanderst. Rep. 48.



( 487 )

the prope: party, which ig also @ matter for the Tourt td direct,  1815.
will vest the legal title to the property in the purchaser. There p. gisr_ vi
j8 no room for saying that in thg meantime those in whom the legpl J.
ditle is can go behind the’Court and validly pass title to a party Awmﬁ
other than the purchaser at the sale by the Court. In this Sese v.Silva
the essential features of the prosedure in ‘the evertt of a salg by the
English Court exist. The sale was duly carried out by the com-
missioner appointed by the Court, and was reported by him, and
upon that report or certificate the Court itself comfirmed the -sale
by a formal order. It is true that the sale to the defeldants by the
executor was- just 8 day before the order of confirmstion, but that
does not affect the principle which governs the’ mstter. Nor is
it correst to say that there was no binding contract of purchase
and sale which the plaintiff can rely on, by reason of the absence of
notarial execution of the conditions of sale. A sale by Court is not
within the Statute of Frauds—Attorney-General v». Day.* Similarly
our Ordinance No. 7 of 1840 would not be in the way of the plaintiff
in enforcing the purchase, and I think that if a conveyance had not
been granted to him by the administrator de bonris non, and if, es
appears upon the facts found by the District Judge, the defendants
were not bona fide purchagers, he would have been able to compel
specific performance, and obtain e re-transfer from the defendants.
When the property is sold in accordance with the order, the Court
will protéect the purchaser against the parties to the order (Dart,
vol II., p. 1185), and necessarily against those who claim under them
but are affected with notice. In my opinion the Court should
axtend such protection to the plaintiff in this case, and hold that
the executor’s sale to the defendants is inoperative as against him.
I would allow the appeal,. and order that judgment be entered
for' the plaintiff as claimed, with costs in both Courts.

Enwis J.—I agree.
) Appeal allowed.

L (1784) 1 Ves. Sen. S9L



