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1969 P resent: S irim an e , J. (P resid en t), S a m e ra w ick ra m e , J . ,  a n d
W eera m a n try , J.

A . P U N C H I B A N D A , A p p e lla n t, a n d  T H E  Q U E E N , P vespondent 

C . C. A. 4-6  o f  1969, with A pplications 5-7 

S. 0 . 71/67— 31. G. A  nwradhcvpura, 15209

Charge of murder—Plea of grave and sudden provocation— Abuse unaccompanied 
by any physical act— Whether it can be sufficient provocation—Relevancy 
of social class of accused person—Liability on basis of common intention—  
Burden o f proof—Penal Code, s. 32.

M e rc  a b u s e  u n a cco m p a n ie d  b y  a n y  p h y s ic a l a c t  m a y  b o  su ffic ien t  p r o v o c a t io n  
t o  r e d u c e  w h a t  w o u ld  o th erw ise  be  an  o ffe n c e  o f  m u r d e r  t o  th e  o ffe n ce  o f  cu lp a b le - 
h o m ic id e  n o t  a m o u n tin g  to  m u rd er .

I t  is  t h e  d u t y  o f  th e  J u d g e  t o  d ire c t  th o  ju r y  t h a t  in  c o n s id e r in g  th e  q u e s t io n  
o f  p r o v o c a t io n  th e y  sh o u ld  co n s id e r  w h e th e r  t h e  p r o v o c a t io n  w as g r a v e  t o  a n  
a v e r a g e  p e r s o n  fr o m  th e  sam e so c ia l c la ss  a n d  b a c k g r o u n d  a s  th o  a c c u s e d  
p e rs o n .

B e fo r e  a  p e rs o n  c a n  be  h e ld  v ica r io u s ly  r e s p o n s ib le  f o r  th o  cr im in a l a c t  o f  
a n o t h e r  u n d e r  s e c t io n  32 o f  th e  P e n a l C o d e , t h e  p r o s e c u t io n  m u st p r o v e  t h a t  
h e  s h a r e d  a  c o m m o n  in te n tio n  t o  c o m m it  t h a t  p a r t ic u la r  act.

/ A P P E A L  a g a in s t  th ree  co n v ic t io n s  a t  a  t r ia l  b e fo r e  th e  S u p rem e C o u r t -

G. E . Chilly, Q.C., w ith  T . Parathalingam a n d  G. E . Chilly (J n r .) , f o r  
th e  1s t  accu sed -ap p e llan t-.

Coloin R . de Silva, w ith  T. Parathalingam, 31. L . A . Refai, W . Juslin 
Perera a n d  (a ssig n ed ) IF. G. Perera, f o r  th e  2 n d  a n d  3rd a c c u s e d -  

a p p e lla n ts .

V. S. A . Pullenayegum, S en ior  C row n  C ou n se l, w ith  Priyantha Pererct,  
C row n  C ou n se l, f o r  th e  C row n.

Cur. ado. vult.

M a r ch  19 , 19 6 9 . S h u m a n e , J .—

T h e  th r e e  a p p e lla n ts  w ere c o n v ic te d  o f  th e  m u r d e r  o f  o n e  P iu h a m v  a n d  
s e n te n c e d  to  d e a th . T h e  o n ly  e y e  w itn ess  to  th e  in c id e n t  w as o n e  P a t n a -  
y a k c ,  w h o  w a s m a rr ied  to  th e d e c e a s e d ’s  d a u g h te r . A c co r d in g  to  h is  
e v id e n ce , h e a n d  his fa th er-in -law , w h o  w a s  a r m e d  w ith  a  g u n , w e re  
g o in g  in  se a rch  o f  a  h ea d  o f  ca tt le  w h ich  th e y  h a d  lo s t  w hen  th e y  m e t  t h e



th ree  a p p e lla n ts . T h e  2 n d  a n d  th e  3rd  a p p e lla n ts  a r c  b ro th e rs , a n d  th e  
1st is  m a rr ie d  t o  th e ir  s ister . R a tn a y a k e  g o e s  o n  t o  sa y  th a t  a n  “  a lte r 
c a t io n  ”  e n su e d  b e tw e e n  th e  d ecea sed  a n d  th e  1s t  a c c u s e d -a p p e lla n t , 
w h ich  la sted  a b o u t  10 m in u tes . In  th e  co u rse  o f  th is  a lte r ca t io n , 
th e  3 r d  a c c u s e d -a p p e lla n t  is  sa id  t o  h a v e  s n a tch e d  th e  g u n  w h ich  th e  
d e ce a s e d  w a s c a r ry in g . T h e  1s t  a c c u s e d -a p p e lla n t  th e n  s t a b b e d  th e  
d e ce a se d  se v e ra l tim es , a n d  a fte r  h e h ad  fa llen , th e  2 n d  a c c u s e d -a p p e lla n t  
is sa id  t o  h a v e  s t r u c k  h im  w ith  a c lu b  w h ich  h e  (th e  2 n d  a c c u s e d -a p p e lla n t)  
p ic k e d  u p  a t  th e  s ce n e . T h e  m ed ica l e v id e n ce  p r o v e d  th a t  th e re  w e re  
n in e  s ta b  w o u n d s  o n  th e  d ecea sed , b u t th ere  w ere  n o  in ju r ie s  co n s is te n t  
w ith  b lo w s  in flic te d  w ith  a  b lu n t  w ea p on . T h e  c ro s s -e x a m in a tio n  o f  
R a tn a y a k e  s h o w e d  th a t  th e  d e ce a se d ’s  ca tt le  h a d  b e e n  s to le n  a lm o s t  
d a ily  a n d  a t  th a t  t im e  he h ad  lo s t  n ea r ly  30  a n im a ls . H e  h a d  a r m e d  
h im s e lf  w ith  a  lo a d e d  g u n , a n d  p ro ce e d e d  n e a r ly  o n e  a n d  h a l f  m iles  a n d  
r e a c h e d  th e  a p p e lla n ts ’ v illa g e  w h ere  th is  in c id e n t  to o k  p la ce . I n  t h e  
co u rse  o f  th e  a lte r ca t io n , th e  d ecea sed  h a d  ta u n te d  th e  a p p e lla n ts  
b y  sa y in g  th a t  th o u g h  th e y  w o re  e x p e n s iv e  sh irts  a n d  b o u g h t  ca rs— t h e y  
w ere  n o th in g  m o r e  th a n  c a tt le  th iev es . O n  th e  e v id e n c e  o f  R a tn a y a k e , 
th e  q u e st io n  w h e th e r  th e  a p p e lla n ts  a c te d  u n d e r  g r a v e  a n d  su d d e n  p r o v o 
c a t io n  a ro se  f o r  c o n s id e r a t io n  b y  th e  ju r y .  W o r d s  a lo n e  ca n  o f t e n  
o ffe r  g r a v e  p r o v o c a t io n  t o  a  v illa g er , d e p e n d in g  o n  th e  c ircu m sta n ce s  o f  
e a ch  ca se . T h e  le a rn e d  C om m ission er  d id  n o t  d ir e c t  th e  ju r y  t h a t  in  
co n s id e r in g  tills  q u e s t io n  th e y  sh o u ld  co n s id e r  w h e th e r  th e  p r o v o c a t io n  
w as g ra v e  t o  an  a v e r a g e  p e rso n  f r o m  th e  sa m e  so c ia l c lass  a n d  b a ck g ro u n d  
as  th e  a p p e lla n ts . H e  d e a lt  w ith  th is  q u e st io n  v e r y  s h o r t ly  w h e n  h e  
sa id ,
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“  I f  y o u  th in k  th a t  th ere  w as g ra v e  a n d  s u d d e n  p r o v o c a t io n  a n d  i t  
w a s  a  resu lt  o f  th a t  g ra v e  a n d  su d d e n  p r o v o c a t io n  th a t  th e  1s t  a c c u s e d  
s ta b b e d , th e n  g e n t le m e n , th e  o ffe n ce  sh o u ld  b e  r e d u ce d  fr o m  m u r d e r  
t o  c u lp a b le  h o m ic id e  n o t  a m o u n tin g  t o  m u rd e r , i.e. i f  th e se  p e o p le  
lo s t  th e ir  s e lf -c o n tr o l as a  resu lt  o f  g ra v e  a n d  s u d d e n  p r o v o c a t io n . I t  
seem s to  m e  th a t  th e re  is n o t  su ffic ien t e v id e n ce  t o  su p p o r t  a d e fe n ce  o f  
g ra v e  a n d  su d d e n  p r o v o c a t io n . T h a t  is a n  o p in io n  th a t  I  am  e x p re s s in g  
a n d  y o u  a re  n o t  b o u n d  b y  th a t  o p in io n . ”

L e a r n e d  C r o w n -C o u n s e l, re ty in g  o n  th e  d e c is io n  in  Lee Chun-Chuen v. 
The Queen 1, a rg u ed  th a t  th ere  w as n o  case  o f  p r o v o c a t io n  to  g o  b e fo r e  th e  
ju r y  as p r o v o c a t io n  in  la w  m ea n s  so m e th in g  m o r e  th a n  a p r o v o c a t iv e  
in c id e n t . I n  th a t  ea se  th e  p r o v o c a t iv e  in c id e n t  d e d u c ib le  fr o m  th e  
e v id e n c e  o f  th e  a jip c lla n t  w as th a t  th e  d e cea sed  h a d  th r o w n  a  s to n e  w h ich  
h a d  s tru ck  th e  a p p e lla n t o n  h is  leg  a n d  ca u se d  a  s lig h t in ju r}-. T h e  
d e ce a s e d  h a d  b e e n  b a tte r e d  t o  d ea th  w ith  a  h a m m e r. T h e  fa c ts  h ere, 
in  o u r  v ie w , a re  e n tire ty  different-. T h e  d e ce a se d  w a s o b v io u s ly  a n g r y  
o v e r  th e  loss o f  Jus c a tt le , a n d  in  th a t  m o o d  w as e n g a g e d  in  a n  a lte r ca t io n  
w ith  th e  1st a p p e lla n t  fo r  a b o u t  te n  m in u tes . A n y o n e  w ith  th e  slightest 
a c q u a in ta n ce  w ith  th is  t y p e  o f  a lte r ca tio n  w h ich  ta k es p la ce  in  o u r  
v illa g e s  m u st k n o w  th a t  th e  la n g u a ge  u sed  ca n  b e  h ig h ly  p r o v o c a t iv e  to  a

1 (1063) A. O. 220.
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v illa g e r . O u r  C ou rts h a v e  r e p e a t e d ly  h e ld  th a t  m ere  a b u s e  u n a c c o m - 
-pan ied  b y  a n y  p h y s ica l a c t  m a y  b e  su ffic ie n t  p r o v o c a t io n  t o  r e d u c e  th e  
o f fe n c e  o f  m u rd e r  to  c u lp a b le  h o m ic id e  n o t  a m o u n tin g  to  m u r d e r  (see  e.g. 
X in g  v. Cocnmraswamy 1 a n d  Regina v. JPiyasena 2).

I n  th e  c ircu m sta n ces  o f  th is  ca se , w e  co n s id e r  th e  d ir e c t io n  o n  p r o v o 
c a t i o n ,  in  th e  p assage  o f  th e  su m m in g -u p  re fe rred  to  a b o v e , in a d e q u a te , 
a n d  th e  n o n -d ire c t io n  m a y  w e ll h a v e  d ep r i'v cd  th e  1st a c c u s e d -a p p e lla n t  
o f  b e in g  fo u n d  g u ilty  o f  th e  le sser  o ffe n ce  o f  cu lp a b le  h o m ic id e  
n o t  a m o u n tin g  t o  m u rd er.

T h e  2 n d  a n d  th e  3 rd  a c c u s e d -a p p e lla n ts  h a d  been  c o n v ic t e d  o n  th e  
basis  th a t  th e y  sh a red  a  c o m m o n  in te n tio n  w ith  th e  1st a c c u s e d -  
a p p e lla n t .

T h e y  w ere  u n a rm ed , a n d  i t  w a s  a  su d d e n  m eetin g . T h e r e  w a s  n o  
e v id e n c e  t o  in d ica te  th a t  t h e y  k n e w  th a t  th e  1st a c c u s e d -a p p e lla n t  
c a r r ie d  a  k n ife . In d e e d , th e  la rg e  k n ife  P I  p r o d u c e d  a t  th e  tr ia l w a s  
n o t  id e n tif ie d  b y  R a tn a y a k e  as th e  w e a p o n  used, n o r  d id  th e  m e d ic a l  
e v id e n c e  s u p p o r t  su ch  a  su g g e s tio n . T h e  G o v e rn m e n t A n a ly s t  f o u n d  n o  
b lo o d -s ta in s  o n  it .  S o  th a t , th e  e v id e n c e .d id  n o t  estab lish  a n y  c o n n e c t io n  
b e tw e e n  th e  k n ife  P I  a n d  th e  o ffe n ce . T h e  e v id e n ce  f r o m  th e  p o l i c e  
■that th e y  h a d  ta k e n  it  f r o m  th e  h o u s e  o f  th e  3 rd  a c c u s e d -a p p e lla n t ’s  
fa th e r - in - la w  m u st h a v e  ca u se d  s o m e  p r e ju d ic e  aga in st th a t  a p p e lla n t , 
in  t h e  a b se n ce  o f  a  d ir e c t io n  fr o m  th e  C om m ission er re g a rd in g  th e  re a l 
■nature o f  th e  e v id e n ce  re la t in g  t o  P I .  '•

I n  re g a rd  to  th e  sn a tc liin g  o f  th e  g u n , th e  case w en t t o  th e  ju r y  o n  
.the fo o t in g  th a t , th a t  w as th e  o n ly  a c t  w h ic .i th e  3 rd  a c c u s e d -a p p e lla n t  
•did. O n  th is  p o in t , th ere  w as a  se r io u s  d is cre p a n cy  b e tw e e n  th e  e v id e n c e  
o f  R a tn a y a k e , w h o  sa id  th a t  th e  f ir s t  a c t  in  th e  a lte rca tion  w a s th e  s n a t c h 
in g  o f  th e  g u n  b y  th e  3 rd  a c c u s e d -a p p e lla n t , a n d  th e  d e p o s it io n  o f  th e  
d e ce a s e d  a cco rd in g  to  w h ich  th e  g u n  w a s ta k en  fr o m  him  o n ly  w h e n  h e  
h a d  fa lle n  d o w n  a fte r  th e  s ta b b in g . T h e  learn ed  C om m ission er  d id  n o t  
d r a w  th e  a tte n tio n  o f  th e  ju r y  to  th is  m a tte r  u n til re q u e ste d  to  d o  s o  b y  
■Counsel fo r  th e  d e fen ce .

H o  th e n  s a id :

“  W h e n  con s id er in g  th e  e v id e n c e  o f  a n y  w itn ess y o u  s h o u ld  b o  v e r y  
ca re fu l. I n  th e  e v id e n ce  o f  R a tn a y a k e  h o  says , a s y o u  w ill r e m e m b e r , 
th a t  th e  g u n  w as in  th e  h a n d  o f  th e  3 rd  a ccu sed  w hen  P in h a m y  w a s  
s ta b b o d , w horeas P in h a m y , in  h is  s ta te m e n t to  th e  poh’c o  sa y s  h o  w a s  
h a v in g  th o  g u n  a n d  h o  fo il d o w n  w ith  th e  gu n  a fte r  th ree s ta b s . You  
will keep in mind the fact that these incidents have taken place very 
quickly."

' T h e se  w o rd s  m a y  v e r y  w e ll h a v e  been  co n s tru e d  to  m e a n  th a t  th o  
d is c r e p a n c y  w as o n e  which, c o u ld  q u it e  e a s ily  b o  ex p la in e d  a n d , th e r e fo re , 
n o t  o n o  w o r th y  o f  c o n s id e ra tio n .

1 (1940) 41 N. L. R. 2S9. ■ * (19S5) 57 N. L. R. 226.



T h o  p r o s e c u t io n  th e n  le d  e v id e n ce  th r o u g h  th e  D o c t o r  t o  s h o w  t h a t  
o n e  M u d iy a n se , a  b ro th e r -in -la w  o f  th o  3 rd  a c c u s e d  h a d  su sta in e d  s o m e  
g u n sh o t  w o u n d s . T h e y  d id  n o tliin g  m oro . T h e ro  w as n o  e v id e n ce  
as  to  h o w , w h e n  a n d  w h ere  M u d iya n se  ca m e  b y  h is  in ju r ie s . W h e n  th e  
p r o s e c u t io n  p la ce s  su ch  e v id e n ce  b e fo ro  th o  ju r y ,  t h e y  m u s t  a lso  s h o w  
e x a c t ly  h o w  th a t  e v id e n c e  b e co m e s  r e le v a n t  in  c o n s id e r in g  th o  ch a rg e  
w h ich  is b e in g  tr ie d . A s  i t  s to o d , th o  e v id e n ce  w o u ld  o n ly  h a v e  c o n fu s e d  
th e  ju r y ,  a n d  a s  th o  d e ce a se d  h a d  sa id  in  h is  d y in g  d e p o s it io n  th a t  a fte r  
th o  g u n  w as ta k e n  th e  3 rd  a ccu s e d -a p p e lla n t fired  it , th e  ju r y  m a y  v e r y  
w ell h a v e  u sed  th is  ev id e n ce , t o  a t tr ib u te  a  m u r d e ro u s  in te n tio n  to  th e  
3 rd  a c c u s e d -a p p e lla n t . T h o  lea rn ed  C o m m iss io n e r ’s  ch a rg e  o n  th is  
p o in t  w o u ld  h a v e  te n d e d  to  cn co u ra g o  th a t  in fe re n co . O il b e in g  r e q u e s te d  
b y  C ro w n  C ou n se l t o  re fe r  t o  th e  in ju ries  o n  M u d iy a n se , h o sa id ,

“  G e n t le m e n , i t  is n o t  n ecessa ry  in  th is  case  fo r  th e  C ro w n  t o  d o  o r  
e v e n  t o  sh o w  h o w  M u d iy a n se  ca m e b y  h is  in ju r ie s . T h is  ca se  is  a  
tr ia l o f  a  c h a rg e  o f  m u rd e r  o f  P in h a m y  a n d  as  su ch  th o  in ju ries  o n  
M u d iy a n se  a re  n o t  re le v a n t  except for the fact that there was the question 
of the gun being snatched from Pinhamy's hand.”

T h o  2 n d  a c c u s e d -a p p e lla n t , as s ta ted  earlier , is a lle g e d  to  h a v e  s t r u c k  
th e  d e ce a s e d  a t  a  la te r  stage  w ith  a  c lu b , w h ich  h o  p ic k e d  u p , in  su ch  
a  w a y  as  t o  le a v e  n o  in ju ries  a t  all.

T h e  e v id e n ce , in  o u r  v iew , fa lls  sh o r t  o f  e s ta b lis h in g  a  c o m m o n  
m u r d e ro u s  in te n t io n  sh a red  b y  th o  a p p e lla n ts .

L e a r n e d  C ro w n  C ou n se l su b m itte d  th a t  i f  th e  2 n d  a n d  th e  3 r d  a c c u s e d - 
a p p e lla n ts  h a d  fo r m e d  a  c o m m o n  in te n tio n  w ith  th e  1st a c c u s e d -a p p e lla n t  
t o  m e r e ly  a ssa u lt  th o  d eceased , a n d  i f  th e  1st aceused-ap>pcllan t s t a b b e d  
h im  t o  d e a th , th e n , e v e n  i f  th e  2 n d  a n d  th o  3 rd  a ccu s e d -a p p e lla n ts  h a d  n o  
k n o w le d g e  th a t  th o  1st a ccu sed -a p p e lla n t w as a rm e d , o r  th a t  lio  w o u ld  
u so  th e  k n ife  t o  k ill th o  d eceased , still, th e y  (th e  2 n d  a n d  th e  3 r d  a ccu s e d - 
a p p e lla n ts )  w o u ld  bo g u il ty  o f  m u rd er. I n  o th e r  w o rd s , th a t  u n d e r  
s e c t io n  3 2  o f  th e  P e n a l C od e  a  p erson  ca n  b o  fo u n d  g u ilty  o f  m u r d e r  
o n  th e  b a s is  o f  c o m m o n  in ten tion , o v e n  i f  th a t  p e r so n  d id  n o t  sh a re  
a  m u rd e ro u s  in te n t io n  w ith  th o  p erson  w h o  a c tu a l ly  c o m m it te d  th o  a c t ,  
i f  th o  a c t  w a s d o n o  in  fu rth era n ce  o f  a  c o m m o n  in te n t io n  to  c o m m it  
so m e  o th e r  o ffe n ce . ISTo a u th o r ity  w as c ite d  t o  u s  f o r  th is  p r o p o s it io n . 
O n  th o  c o n t r a r y , o u r  C ou rts  h a v e  a lw a y s  h e ld  t h a t  a  c o m m o n  m u rd e ro u s  
in te n t io n  m u s t  b o  sh a red  b e fo re  a  p erson  ca n  b o  c o n v ic t e d  o f  m u r d e r  
o n  a n  a p p lic a t io n  o f  s e c t io n  32 . (seo o .g . K ing v. A ssa ppu 1.)

.In  o u r  v ie w , b e fo r e  a  p erson  ca n  b e  h e ld  v ic a r io u s ly  re sp o n s ib le  fo r  th e  
cr im in a l a c t  o f  a n o th e r  u n d er soction  32, th o  p r o s e c u t io n  m u st p r o v e  
th a t  su ch  a  p e rso n  sh ared  a  c o m m on  in te n tio n  t o  c o m m it  th a t  p a r t ic u la r  
a c t .
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W o are o f  th e  v ie w  t h a t  t h o  c o n v ic t io n  o f  th o  2nd a n d  th e  3 rd  a c c u s e d - 
a p p e lla n ts  c a n n o t  b e  s u p p o r t e d  o n  th o  ev id e n ce .

C ou n sol fo r  th e  1 s t a c c u s e d -a p p o l la n t  a lso  s u b m itte d  th a t  th o  q u e s t io n s  
o f  " s u d d e n  fig h t  ”  a n d  “  e x c e e d in g  th o  r ig h t  o f  p r iv a te  d e fe n c o  ”  a lso  
.arose, a n d  th a t  th e  ju r y  s h o u ld  h a v e  b e e n  d ire c te d  o n  th e se  p o in ts .

B u t  as w o  are  o f  th o  v ie w  t h a t  th o  o ffe n co  o f  the 1st a c c u s e d -a p p e l la n t  
sh o u ld  b o  r e d u c e d  o n  th e  g r o u n d  o f  g ra v e  a n d  su d d e n  p r o v o c a t io n ,  
it  is u n n ecessa ry  t o  d e a l w it h  th o se  m a tters .

. F o r  th ese  rea son s, w e  s e t  a s id e  th o  c o n v ic t io n  a n d  s e n te n c o  o f  th o  
1st a ccu se d -a p p e lla n t a n d  s u b s t itu te d  a c o n v ic t io n  fo r  c u lp a b le  I io m ic id o  
n o t  a m ou n tin g  t o  m u rd e r , a n d  q u a sh e d  th e  c o n v ic t io n  a n d  se n te n c e  o f  th o  
2 n d  a ccu se d -a p p e lla n t a n d  t h e  3 rd  a ccu sed -a p p e lla n t.

Conviction of 1st accused altered. 

Convictions of 2nd and 3rd accused set aside.


