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Defence (War Equipment) (Purchase by Civilians) Regulations of 1944— 

Possession of property of His Majesty— Limits of burden of proof on 
prosecution—Accused, an employee of Government, with a long record of 
service—Effect on sentence.
The accused was convicted under the Defence (War Equipment)

(Purchase of Civilians) Regulations of 1044 of having been in possession 
o f 2 pairs of shorts, 2 shirts, 1 B. A. F. pull-over, 2 singlets and 1 bed- 
sheet, the property of His Majesty.

The Magistrate did not accept the explanation of the accused that 
he bought the articles at various times, most of them from members 
of a Labour Corps, and that he acted in ignorance of the fact that such 
articles were articles to which the Begulations applied.

There was no affirmative evidence given by the prosecution that the 
articles were not the personal property of some member of the fighting
forces.

Held, that the Regulations were aimed at preventing trafficking in 
property supplied by the Government for the use of the fighting forces 
and there was no onus on the prosecution to show that the articles 
came direct from the Government Store and were not the property of a 
member of the forces.

Held, ■ further, that the Court should take into consideration, while
passing sentence, that the accused who had a record of long service in
Government employment would lose his employment and pension rights 
i f  a conviction were recorded against him.
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^  P P E A L  fro m  a  con v iction  b y  th e  M agistrate  o f  V avu n iya .

0 . S . B a n  Kw nam kulasinghe, fo r  th e  accused , appellant.

D . Jansze, C .C ., tor the com p la in an t, respon den t.

J u ly  13, 1945. C a n n o n  J .—

T h is w as a charge u nder th e  D e fe n ce  (W a r  E q u ip m en t) (P u rchase  b y  
Civilians) R eg u la tion s  o f  1944, th e  ap pellan t being  co n v ic te d  o f  be in g  in  
possession  o f  2  pairs o f  shorts, 2 shirts, 1 R . A . F . pu ll-over, 2  singlets and  
1 bed -sh eet, the prop erty  o f  H is  M a jesty . T h e  articles w ere iden tified  
as th e p rop erty  o f  H is  M a jesty , som e  b y  official arrow  m arks, som e  b y  
sim ilarity  o f  pattern  an d  so  on . T h e  d e fen ce  d id  n ot d ispu te possession  
o f  th e articles, bu t th e ap pellant gave  ev id en ce  th a t  h e bou g h t th em  a t  
various tim es, m ost o f  th em  from  m em bers  o f  th e C och in  L a b ou r  C orp s, 
and th at he acted  in  ign oran ce  o f  th e fa c t  th a t su ch  articles w ere articles 
to  w h ich  these R egu lation s ap p ly . T h e  M agistrate  did n ot a ccep t th e  
ap p ella n t’s explanation  and fin ed  h im  R s . 100, o r  in d e fa u lt 3 w eek s ’  
rigorous im prison m en t. T h e  ap pea l is against th e  con v ic tion  and 
sen ten ce . T h e  m ain  ground o f  ap pea l is th at th e  articles w ere n o t  p rov ed  
to  be  articles Of H is  M a jes ty  w ith in  th e m eaning  o f  th e  R egu la tion s .

S ection  4  o f  th e  R eg u la tion s  d escribes su ch  p rop erty  as fo llo w s : —

“  T h e  articles to  w h ich  th ese  R eg u la tion s  ap p ly  are arm s o f  ev ery
description , am m u nition , articles o f  u n iform  accou trem en ts  and  stores
w h ic h : —

(a) are th e  p rop erty  o f  H is  M a jes ty  o r  o f  th e  G overn m en t o f  an y  
part o f  H is  M a je s ty ’ s  dom in ion , or o f  an y  P ow er  a llied  for  th e  
tim e being  w ith  H is  M a jes ty  o f  any foreign  authority  recog 
n ised  b y  H is  M a jes ty  as co m p e te n t to  m a in ta in  naval, m ilita ry  
o r  air forces  for  serv ice  in  associa tion  w ith  the fo rce s  o f  H is  
M a je s ty ; and

(fa) are in ten d ed  fo r  th e  u se  o f  th e fightin g  fo rces  ,

M r. B arr K um araku lasin gh e, for  th e appellant, su bm its th at, qu ite  
apart from  the exp lan ation  g iven  b y  th e ap pellant, th e  articles m a y  
w ell h a v e  b e e n  th e  person al property  o f  a m em b er  o f  H is  M a je s ty ’ s  fo rce s  
and, if so, cou ld  n ot h ave  been  in ten d ed  fo r  th e use o f  th e fightin g  fo r ce s ; 
and th at n o  affirm ative ev id en ce  h ad  been  g iven  th a t th ey  w ere n o t  th e 
personal property, o f  som e m e m b e r  o f  th e  forces . In  short, h is argum ent is 
th a t for  such  articles to  b e  w ith in  th e m ean in g  o f  th e  R eg u la tion s , 
th ey  m u st b e  show n to  h a v e  c o m e  d irect from  th e  G overn m en t S tore  o r  
W areh ouse  and n o t  to  b e  th e  prop erty  b y  pu rch ase o r  otherw ise o f  a  
m em b er  o f  th e  forces . I f  th is  b e  so, it  is d ifficu lt to  understand w h y  th e  
R egu lations w ere m a d e, as th e  p rov ision s o f  th e  P en a l C od e  sh ou ld  
suffice.

F o r  th e  C row n, M r. Ja n sze  su b m its  th at H is  M a je s ty ’s G ov ern m en t 
has an in terest in  a ll su ch  articles u n til th e m em b er  o f  th e  fo rce s  w h o  h a s  
acqu ired  th em  h as la w fu lly  le f t  th e  forces  o r  is  dead , and  it  is  to  p r o te c t
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th is  in terest th at these R egu lations w ere fram ed. S om e support for  the 
C row n  con ten tion ' is  t o  be  fou nd  in  section  (c) o f  th e R egulations, in 
w hich  it  is stated th at it  shall be  a defen ce  for  the person  charged to  
p r o v e : —

“  that .the article  w as the personal property o f  an  officer w ho had 
retired  or ceased  to  b e  an officer, or  o f  a soldier w ho had  been  discharged, 
o r  the law fu l heir o f  an officer o r  soldier w ho had  died , before the date 
o n  w hich  the article w as sold  to  h im

I t  seem s apparent th at the R egu lation s are aim ed at preventing 
trafficking in  property  su pp lied  b y  th e  G overnm ent for the use o f the 
fighting forces during the W a r. I f  the ap pellant’s con tention  w ere u p 
h eld , th e  R egu lation s w ou ld  be m ade n ugatory. H av in g  a ccep ted  the 
ev iden ce , th e M agistrate w as right in h old ing  th at the case w as proved.

A s regards th e  sen tence, an  affidavit b y  the appellant has been  read 
in  w hich  h e says that h e is likely  t o  lose em p loym en t and pension  rights 
as a K angany in the C eylon  G overnm ent R a ilw ay  in consequence o f  
these proceedings. I  should  be  v ery  sorry if, w ith  30 y ears ’ service in 
G overnm ent em p loym en t, h e w ere to  lose his pension  rights, and I  am , 
therefore, going to  reserve ju d gm en t on the m atter o f  sentence pending 
further in form ation  being  furn ished to  m e  by  the ap p ellan t's  counsel.

J u ly  26. 1945.

C ounsel have since seen m e  in C ham bers, and M r. Janze in form s m e 
th at h e has been  in  com m u n ica tion  w ith  the R a ilw ay  and has been  given 
to  understand that d ism issal usually  fo llow s a  conv iction  o f  an em ployee 
unless it  be  for  a m inor offen ce. T h e  accused  has a record o f long service. 
In  th is case the appellant has w orked  satisfactorily  for 28  years, and th e 
penalty  im posed  w ou ld  b e  som e guide to  th e  authorities as to  w h a t action 
they  shou ld  take. M r. B a rr  K um arakulasinghe suggests that instead
o f a fin e it w ou ld  m e e t th e  in terests o f  ju stice  if th e  appellant w ere 
requ ired to  pay  R s . 100 to  a  charity . T h e  appeal against the sen tence 
is  allow ed and the fo llow in g  order m a d e :— that th e  appellant be  bound 
over for tw o  years in R s . 200 to  be o f  good  behaviour and c o m e  up for 
ju d gm en t w hen  ca lled  u pon , a condition  o f  the recognizance being  that 
he pays w ith in  14 days R s . 100 to  the D e a f and B lin d  S ch ool, C eylon .

Appeal against sentence allowed.


