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D a te  o f T ria l— P o stp o n e m e n t o f case— P a ym en t, o f  co s ts  on  or b efo re  n e x t d a te  

o f tr ia l— P a y m e n t in  cou rse  o f th e  d a y— R e g u la r ity  o f p a y m e n t . '

W here a  case  w a s postponed1 ow in g  to th e  ab sen ce o f  th e  d efen dan t  
on  th e  fo llo w in g  terras I f  costs are n o t paid  on  or b efore  th e  n ex t  
date o f  tria l, o f  consent, jud g m en t to  b e  en tered  fo r  p la in tif f”,—

H eld , th a t th e  p a y m e n t o f costs in  th e  course o f  th e  d ate  o f  trial, 
w ou ld  b e  su ffic ien t to sa tis fy  th e  term s of th e  order.

& PPEAL from a judgm ent of the D istrict Judge of Matara.

H. V. Perera, K .C. (w ith him  C. J. Ranatunga) , for “defendant, appellant.

N. E. W eerasooria, K.C. (w ith him  L. A . R ajapakse), for plaintiff., 
respondent.

Cur. adv. vu lt.

September 22, 1943. K euneman J.—

In this case, On Novem ber 19, 1941, the defendant was absent and th e  
follow ing order w as m ade : —

“ In view  of the m edical certificate I allow  a date. Defendant 
to pay Rs. 105 as plaintiff’s costs of the day.

i 151 L . T. 154.
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If costs are not paid on or before n ext date of trial, of consent, judg­
m ent to be entered for plaintiff, as prayed for w ith  costs. Trial, 
January 12, 1942. ”
On January 12,1942, the Journal entry is as fo llow s : —

“ Trial case called—D efendant and Proctor absent. Enter judg­
m ent for plaintiff as prayed for w ith  costs—V ide  order of Novem ber 19, 
1941. ”

The facts are as follow s, and are borne out in  the record. The defendant 
w ent to the office of th e plaintiff’s proctor on January 12, 1942, to tender 
the sum of Rs. 105.. The plaintiff’s proctor w as not there, and the  
defendant then w en t to the resthouse to instruct his own Counsel, w ho  
had com e from Galle, and w as w ith  h is Counsel w hen  the case w as called  
in Court. H e arrived in Court a few  m inutes after the case was called  
and disposed of. The sum  of m oney w as im m ediately tendered to the  
plaintiff’s proctor, w ho refused to accept it, and the m oney w as then  
im m ediately deposited in Court, and th e defendant m oved that the order 
be vacated. This application was. refused, and the defendant appeals 
from  that order. » 1

Counsel for the defendant-appellant argues that the D istrict Judge 
had no power to enter the order of January 12, 1942, inasm uch as the  
defendant had tim e, under the consent order of Novem ber 19, 1941, to 
tender the sum  o f Rs. 105 during, at any rate, th e  ordinary w orking  
hours of January 12, 1942. H e argued that the defendant w as not 
in default, w hen the order of January 12, w as made. The D istrict Judge, 
how ever, thought that the words “ on the date of trial ” m eant “ w hen  
th e case is taken up on the date of trial ” and not at any tim e on that day.

No case has been cited  to us, nor h ave I been  able to find an authority, 
w hich  is exactly  in  point. In Fernando v . W im a la tissa 1 the order w as  
that the costs should be paid “ by th e n ext date ”, Paym ent m ade on 
th e  actual date of trial, but before the trial, w as held  to be a sufficient 
com pliance w ith  the order. Bertram  A.C.J. held  that the phrase “ by  
th e n ex t date ” w ould  ordinarily be interpreted as m eaning •“ on the n ext  
date ”, and added :

“ If I prom ised a person that I w ill le t  him  h ave a book by Monday, 
he does not generally  understand that h e is  going to get the book on  
Sunday, but w ould  consider that m y prom ise w as perfectly  com plied  
w ith  if I le t him  h ave th e book in  th e  course of M onday. ”

In this case, however, there w as a further condition. In the judgm ent 
th e condition is set out as follow s : “ that the costs w ere to be paid in ev i­
d e n c e ”. This is clearly an error, and I th ink  that the am endm ent 
suggested b y  both Counsel, viz., “ in  advance ” is m ost likely . In any  
event it w as the further condition, that induced Bertram  A.C.J. to hold . 
that the sum w as payable before the case cam e for hearing.

I think this case supports the proposition that paym ent of costs in  the  
course of the date of trial is sufficient.

* 5 a . TP. R . 243.



4 6 8 W IJE Y EW A R D EN E J .—W e era sin g h e  an d  B arits.

M y brother W ijeyewardene has also referred m e to the case of Schrader 
v . Joseph \  w hich involved the construction of section 823 (2) of the Civil 
Procedure C o d e: —

“ If upon th e day specified in  the summons or upon any day fixed  
for the hearing of the action, the defendant shall not appear or suffi­
ciently excuse h is absence, the Commissioner . . . .  may enter 
judgm ent by default against the defendant. ”
It w as held  that these words referred to default at the time, if  any, 

w hen the defendant w as required to attend, and if no tim e was fixed, at 
the tim e w h en .th e  case is called for hearing. There w ere two reasons 
given (1) tifat the section refers to default on the part of the defendant 
in  doing som ething w hich he ought to do, and that in  the absence of any 
rule of procedure to the contrary, it is the duty of the defendant to 
appear either at the tim e the case is fixed for hearing, or w hen the case 
is called on. (2) The practical inconvenience if a contrary interpretation  
w as given is em phasised. This case overruled two previous, cases viz., 
M arikar v . Colom bo M unicipal Council ‘ and H adjiar v . K unjie  

In the present case, I do not think there is  any recognised rule of pro­
cedure w hich requires that paym ent should be m ade before the case is 
taken up for trial. There are, of course, practical inconveniences, 
w hich have been em phasised before us, but these can always be w eighed  
beforehand by the Judge w ho m akes the order and by the parties who 
consent to it, and it is in  the power of the Judge, if  h e thinks it desirable 
to-order that the paym ent be m ade before the case is taken up, to make 
that point clear in  his order. W here, however, the order m ade permits 
the paym ent to be made on the date Of trial, I do n6t think w e should  
im pose any restriction w hich prevents the party from making the payment 
during the course of that day, and at any rate during the ordinary working 
hour's of that day. In m y opinion the case oi\Schrader v . Joseph (supra) is 

.a  special case and can be differentiated. I hold that the defendant w as in  
tim e in tendering and depositing the am ount of costs on January 12, 1942.

No doubt it  w as w ith in  the power of the D istrict Judge, w hen  the  
defendant w as absent at the tim e the case w as called, to have fixed the  
m atter for ea: parte  hearing. B ut this w as in  fact not done, and I do not- 
think that in the face of the defendant’s explanation w e should make that 
order now.

I allow  the appeal w ith  costs, and send the case to the D istrict Judge 
for trial in  due course. The plaintiff w ill be entitled  to the sum of Rs. 105 
deposited by the defendant. Costs in the Court below  w ill be in th e  
discretion of the D istrict Judge.

W i j e y e w a r d e n e  J —

This is an action for declaration of title to a land. W hen the case  
w as taken up for trial on N ovem ber 19, 1941, the defendant’s proctor 
tendered a m edical certificate and applied for a postponem ent on the 
ground of the defendant’s illness. The journal entries show that the

1 i s  n . l . R . m . 2 2 B r. 240. 3 1 A .C .  R . 3.
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plaintiff objected to  a postponem ent as "exp en ses had been  incurred  
in  connection w ith  th e trial The judge thereupon, m ade th e follow ing  
order: —

“ In v iew  of the m edical certificate I  allow  a date. D efendant to  
pay Rs. 105 as p la in tiffs  costs of th e  day. If costs are not paid on  
or before n ex t date of trial, o f consent, judgm ent to be entered for 

plaintiff as prayed for w ith  costs. Trial, January 12, 1942. ”

On January 12, 1942, the defendant and h is proctor w ere absent w hen  
th e case w as called and the Judge entered judgm ent for the plaintiff 
referring to the order m ade by him  on th e  previous date. On th e sam e 
day the defendant filed an affidavit and m oved for a notice on th e plaintiff 
to show  cause w h y  the judgm ent should not be vacated.

According to- that affidavit th e defendant w en t to the office of the  
p la in tiffs  proctor about 8.30 a.m . on January 12 to tender th e sum  of 
Rs. 105. H e found the proctor’s office closed and h e then  attended a 
consultation betw een his proctor and Counsel w ho had com e dow n from  
Galle. A fter the consultation he cam e w ith  h is law yers to the Courts 
at 10.5 ajvi. and h is proctor tendered th e day’s costs to the p la in tiffs  
proctor w hich the latter refused to accept as judgm ent had been entered  
a few  m inutes earlier.

The facts as stated in the defendant’s affidavit are not disputed. The 
D istrict Judge refused to vacate the judgm ent as h e thought that the  
defendant had failed to tender the sum  of Rs. 105 w ith in  th e tim e  
m entioned in the order of N ovem ber 19.

The order of N ovem ber 19 states that the paym ent should be m ade 
“ on or before the n ext date of trial ”. If these w ords are g iven  their  
natural m eaning a paym ent m ade “ on the n ext date of trial ” w ould  be 
in  com pliance w ith  the order.

It w as argued for the respondent that the w ords should be interpreted  
as if' they w ere “ at or before the com m encem ent of the trial ”. The 
effect of the order in  question is to create a situation  w here a judgm ent 
affecting the rights o f th e parties to a land w ill be g iven  w ithout an 
adjudication by a Court of law , and I think, therefore, that such an order 
should be construed strictly  a g a in s t, a party seeking to oust th e ordinary 
jurisdiction of a Court. M oreover, I do not th ink  that the w ords could  
be interpreted in  the w ay  suggested by the respondent’s Counsel. The 
position becom es clear if  one considers a case w here an order is m ade 
that the paym ent should be m ade “ before th e n ex t trial date ”. If the  
respondent’s contention is entertained, that order w ould  m ean that the  
paym ent could be m ade “ before th e com m encem ent of the tria l ” and the  
order w ould therefore ju stify  a paym ent being m ade even  on th e  trial 
date before th e case is  taken up for trial. It cannot possibly b e the  
case that w hen  a party is requested to m ake a paym ent before a certain  
date, h e  w ould be entitled  to m ake th e paym ent during a certain period  
of that day. M oreover, if  th is interpretation is accepted there w ould  be 
no appreciable difference betw een  an order for paym ent “ on or before  
the n ex t date of trial ” and an order for paym ent “ before n ex t date o f  
tr ia l”.
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It should be noted that the order did not contem plate a payment 
in to Court. The paym ent could, therefore, be made at any reasonable 
tim e w ithin the period fixed by the order and need not necessarily be made 
during the tim e that the office of the D istrict Court is open. As indicated 
in  Sim on Sinno v. W illiam  A p p u h a m y1 different considerations would  
apply w hen the m oney had to be deposited in Court. I would refer to 
the case of Schrader v . Joseph a though it w as not cited at the argument. 
I do not think the reasoning in  that case could be adopted in this case. 
In  that case the Court had to construe the words of a statute w ith  regard 
to the performance of, a judicial act. Mere w e are concerned w ith  inter­
preting an agreem ent'entered  into between the parties, w ith  reference 
to an act to be performed by one of the parties, though, no doubt, an 
order of Court is based on that agreement.

The respondent’s Counsel referred to difficulties that m ay arise if the 
words in  the order are g iven  their natural m eaning. W hat is going to 
happen, asked he, if  the defendant fails to pay the m oney at the com­
m encem ent of the trial and the Judge then hears the case and decides in  
favour of the defendant on the m erits and the defendant does n ot pay the 
m oney on the trial date even after the judgm ent ? Such difficulties, 
however, could be avoided easily if  the parties take the trouble to express 
clearly the term s agreed upon.

I agree that the . order proposed by m y brother should be made in the  
•case.

A ppeal allowed.


