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1937 Present: Abrahams C.J. and Maartensz J. 

J U R Y v. A T T O R N E Y - G E N E R A L et al. 

121—D. C. Colombo, 3,541 

Fidei commissum—Joint will—Gift of property to male descendants of devisees 
—Meaning of expression—Cross objections by one respondent against 
another—Civil Procedure Code, s. 772. 

Where property was left by joint-will, after the death of the survivor 
to the nephews of the testator and " after their death to be descended to 
their male descendants ", and the will further provided, after a prohibition 
against alienation, that the said heirs and their descendants shall possess 
the same under the bond of fidei commissum",— 

Held, that the expression " male descendants" meant descendants 
claiming through males only. 

Held further, that the limitation to male descendants was not restricted 
to the immediate children of the original devisees. 

It is not open to the respondent to an appeal to file cross objections to 
a decree in favour of another respondent. 

B Y their jo int last w i l l dated February 28, 1868, Francisco P u l l e and 
his w i f e Lucia dev i sed after the death of the survivor all their 

l a n d e d property to Francisco's deceased brothers' t w o sons, Miguel Jury 
Christoffel and Francisco Jury Christoffel, and after t h e i r . " death t o b e 
•descended to m a l e descendants ." T h e wi l l further declared " that the said 
property cannot be sold, mortgaged or otherwise al ienated 
and t h e sa id he ir s a n d the ir descendants shal l possess t h e same under the 
bond of fidei commissum . . . ." T h e w i l l w a s proved in tes tamentary 
act ion No . 3,541 of the Distr ict Court of Colombo. In 1875 one of t h e 
proper t i e s dev i sed w a s acquired b y t h e Crown. The compensat ion 
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amount ing to Rs. 2,900 w a s depos i ted in t h e L o a n Board o n Apr i l 18, 
1888. Interest on this a m o u n t w a s d r a w n o n S e p t e m b e r 16, 1890. A s 
n o c la im to the m o n e y or interest w a s m a d e after that date , t h e principal 
and interest w a s credited to the r e v e n u e o n D e c e m b e r 13, 1900. 

Migue l J u r y Christoffel d ied l e a v i n g a son Christopher, w h o d i ed 
unmarried, and a daughter A n n e , w h o s e ch i ldren are not represented i n 
t h e proceedings. T h e other dev i s ee Francisco J u r y died, l e a v i n g a s o n 
A n t h o n y , w h o w a s tw ice married. B y h i s first marriage h e h a d a 
daughter Flora, the intervenient , w h o has a son. T h e pe t i t ioner i s 
Anthony ' s second wi fe . 

T h e in terven ient c la imed that her son is ent i t l ed to s u m of Rs. 2,900 as 
a m a l e descendant of A n t h o n y . 

The pet i t ioner a l l eged that m a l e descendant m e a n t m a l e descendant 
in the m a l e l ine and that the fidei commissum t e rminated b y t h e dea th of 
A n t h o n y and Migue l w i t h o u t m a l e issue. 

H. V. Perera, K.C. ( w i t h h i m N. Nadarajah), for in terven ient , 
appe l lant .—The fidei commissum w a s in favour of the m a l e d e s c e n d a n t s 
of the t w o dev i sees under t h e wi l l , i.e., M i g u e l and Franc isco J u r y . 
Miguel ' s son predeceased h i m w h o thus left an o n l y daughter A n n e , w h o 
died l eav ing as he irs e ight chi ldren w h o are not part ies to these proceedings . 
Francisco J u r y died l e a v i n g a son, A n t h o n y , w h o w a s t w i c e marr ied . B y 
the first marr iage h e had a daughter Flora , w h o h a s a son. T h e pe t i t i oner 
w a s Anthony ' s second w i f e . T h e r e w a s no i s sue of th i s marr iage . 

[ M A A R T E N S Z J .— Are the sons of daughters m a l e d e s c e n d a n t s ?] 
A n t h o n y d ied in 1935 and h is w i d o w , t h e pet i t ioner , w a s t h e a d m i n i s ­

tratrix. T h e A t t o r n e y - G e n e r a l s tates , that the m o n e y in this c a s e — t h e 
proceeds of compensat ion for t h e acquis i t ion of proper ty—irrevocab ly 
lapsed to revenue , but b e t w e e n t h e appe l lant and the respondent , t h e 
pos i t ion is w h e t h e r there w a s a fidei commissum b i n d i n g A n t h o n y . 

[MAARTENSZ J .—Did the Tidei c o m m i s s u m e n d on A n t h o n y ' s death , as h e 
le f t no son but o n l y a daughter ?] 

There is no doubt that m a l e descendants are descendants w h o are m a l e s ; 
the son of a d a u g h t e r of a m a n is a m a l e descendant . 

[MAARTENSZ J .—Should the descent b e t h r o u g h m a l e s ?] 
It could t h e n h a v e been w o r d e d m a l e descendants o n the m a l e l ine . 
[ABRAHAMS C.J .—Suppose M i g u e l and A n t h o n y left no s o n s — w o u l d t h e 

p r o p e r t y lapse ?] 
Irrespect ive of the l ine of descent , the ch i ldren w o u l d s u c c e e d if t h e y 

w e r e males . 
[ABRAHAMS C.J .—Supposing the daughter l e a v e s a son, w h a t h a p p e n s ? ] 
T h e son w o u l d ge t t h e property , b u t not so t h e daughter . W h e n 

success ive c lasses are to t a k e the property , w e go to t h e last ho lder . T h e 
n e a r e r c lass e x c l u d e s t h e m o r e remote . 

A fidei commissum cannot b e h e l d in suspense t i l l t h e d e s c e n d a n t s c o m e 
i n t o ex i s tence . If at t h e d e a t h of t h e testator, t h e r e is n o proper fidei-' 
commissary , t h e fidei c o m m i s s u m l a p s e s ; b u t t h e intes tate he i r s e n j o y 
t h e property and hold i t i n trust for t h e proper m a l e heirs , in t h e i n t e r ­
v a l b e t w e e n t h e dea th of t h e las t h o l d e r a n d t h e accrual t o a p r o p e r 
descendant . 
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Here there is a real prohibit ion and members of that group wi l l take 
property according to closeness of relat ionship t o last holder, and the 
prohibit ion wi l l be, t i l l members of the proper class are born. 

[ABRAHAMS C.J.—In Engl i sh law, descent is through males and a m a l e 
descendant is one descended through a male . ] 

W e do not have the same meaning here as in the English law. 
Where land is dev ised by a testator, the devise should b e construed i n 

the w a y least d ivergent from the legal manner. Here both females 
and male s are to enjoy . T h e testator m a y h a v e stated : — " I do not w a n t 
f emales to enjoy m y property" . In early days one could understand 
w h y property w a s not left to f emales as the latter on their marriage 
handed over their property to the husband (or to the communi ty of 
proper ty ) . Here the wi l l w a s in 1868. 

If the At torney-Genera l is to succeed in his objections against m e and 
the respondent , h e should h a v e filed an appeal. I ask for no relief against 
h im! H e say's : *•' Long years ago, th is m o n e y lapsed to revenue. Y o u 
c o m e in too la te ". T h e acquisit ion w a s in 1875. 

[MAARTENSZ J .—Does the fidei commissum go beyond the i m m e d i a t e 
generat ion ?] 

Y e s . There w a s a real and further prohibit ion imposed .on the 
sons of the n e p h e w s , vide " and the said heirs and their descendants shal l 
thereafter hold in fidei commissum ". N o t e the words " m a l e descendants " 
are not used. . Therefore Flora w i l l c o m e in as a fiduciary. Either she 
is ent i t led to the property subject to a fidei commissum or her son shou ld 
get the property in its entirety. In any case, the fidei commissum has not 
c o m e to an end. 

Grandsons w o u l d include sons of daughters . Here the words " said 
d e s c e n d a n t s " are not used. T h u s the chi ldren and grandchi ldren of t h e 
n e p h e w s as subst i tutes form the first set . Anthony , being a male descend­
ant, the property w e n t to his heirs, w h e t h e r descended from males or 
females . Here there is a dist inct ion drawn b e t w e e n (i) ma le descendants 
and later (ii) the ir descendants . 

T h e descendants a l ive at the deaths of Mige l and Francisco w i l l not 
inherit in success ion ; but the nearer w o u l d exc lude the remote. A son's 
son is e x c l u d e d b y the son.. In this case the immedia te dev isees and the 
m a l e descendants are described as heirs . It m a y b e noted that " T h e sa id 
h e i r s " , inc luding m a l e descendants , " and their descendants shal l hold 
under fidei commissum." 

T h e exc lus ion of females ceases after the death of the heirs. Af ter 
Anthony ' s death, the l imitat ion ceases . T h e w o r d s " t h e i r d e s c e n d a n t s " 
cannot refer on ly to the descendants of Mige l and Francisco . It n e c e s ­
sar i ly impl ies that the class i s n o w expanding . 

T h e reason w h y h e inst i tutes m a l e descendants as he irs i s because h e 
w i s h e s to emphas i ze t h e exc lus ion of females . T h e w o r d s " the propert ies 

sha l l w h o l l y b e left to their maintenance and s u p p o r t " 
indicate the l i fe- interest of t h e m a l e descendants . Further on the w o r d s 
the ir descendants refer to a later s tage of descendants , m a l e and f e m a l e 
w i t h o u t l i m i t a t i o n ; and these are indicated as beneficiaries. . 
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of m a l e s e x w a s intended, could not the testator h a v e used " male descend­
a n t " . Is " m a l e " the qualification of a class or a reference to the s e x ? 
w h y should it not m e a n descendants w h o are males . Vide 10 Hares 
Report 389, " nearest of k i n " in m a l e l ine in preference to female l ine, 
w a s he ld not to be indicat ive of sex. It is not necessary to draw the 
descent cont inuously from males , and therefore not in a l ine of males . 
" Male d e s c e n d a n t " can be used (1) as a complex word, and as such 
indicates the l ine, or manner of d e s c e n t ; or (2) male as a n adject ive a n d 
descendant as a noun. Here, it w o u l d m e a n descendants w h o are males , 
indicat ing the sex of the descendant and not the manner of descent. 

J. E. M. Obeyesekere, C.C., for Attorney-General .—The intervenient 
desires the Attorney-General to bring into Court further interest. His 
appeal against the order of the District Judge's confining the decree to 
the amount at the date 1900, and h i s prayer that t h e At torney-Genera l 
do pay interest from 1900 up to n o w , is rel inquished. Therefore h i s 
appeal should be dismissed w i t h costs. 

A s regards the status of the At torney-Genera l in these proceedings, h e 
is in e v e r y sense a party to the proceedings. 

[ A B R A H A M S C.J.—If the order w a s against you , w h y did y o u not 
a p p e a l ? Th i s present appeal i s n o t o n your behal f . ] 

A s regards the appellant's object ions—vide Brit ish Corporation v. United 
Shipping Board1. The Attorney-General , respondent, has the right to 
take cross-objections. 

A s regards, the object ion of the pet i t ioner-respondent—vide Doloswela 
Tea & Rubber Co. v. Swams*. There is an ident i ty of interest b e t w e e n 

/the in tervenient and the petit ioner. M o n e y has b e e n paid t o r e v e n u e , 
and t h e y claim repayment frpm the Crown. The objections taken against 
the appel lant are avai lable against the respondent also. T h e y c la im the 
m o n e y w h i c h has b e e n paid into revenue upon the same basis. S e c t i o n 
772 is s imilar to Order 41', Rule 22, of the Indian Code, 1908. 

H. V. Perera , K.C, in reply.—Identity of interests is equivalent to t h e 
ident i ty of interests that are c la imed. M y interests are direct ly opposed 
to those of pet i t ioner-respondent. Here only part of the ground on 
w h i c h they rely are identical. That w o u l d not m a k e the interests 
identical . Our content ions are identical , but not so our interests . 

W h e r e there is a three-cornered contest , there is a l w a y s an identity of 
contentions. (Vide Pa ldane v. Horatala'). 

"Where there are t w o joint-debtors and one appeals w h i l e the other is a 
respondent—in fact an appellant, though on paper a respondent—only 
t h e latter can take cross-objections, sect ion 772. Here the pet i t ioner-
respondent c la ims the w h o l e of the property as administrator. I also 
c la im the w h o l e of it for Flora's son. Thus there is a conflict of interests. 
Therefore the At torney-Genera l c a n file cross-objections only against the 
appel lant a lone and that if h e has got any relief. Thus the objections of 
the At torney-Genera l are not in order. 

[MAARTENSZ J.—So far as the m o n e y is concerned, there are the c la ims 
against the Attorney-General , and thus the interests are identical . ] 

T h e District Judge he ld against the Attorney-General and against m e . 
I m a d e n o c laim as he ir in Court, but as a fidei commissary. 

• 36 N. L. R. 225. « 31 N. L. R. 63 
* (1925) 3 Times of Ceylon Lav Rep. 58 
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Kumarasingham, in reply—Our husband w a s t h e l a s t fideicommissary' 
he ir under the wi l l . W e m a d e an appl icat ion o n t h e ground of t h e l a p s e 
of the fidei commissum b y our husband's death. Flora appl ied that t h e 
m o n e y be brought not to case No . 7,471 but to case N o . 3,541. H e r c l a i m 
is in direct conflict w i t h ours. The At torney-Genera l s tates that w e are 
not ent i t led to the m o n e y as adminis tratr ix in case N o . 7,471. Is i t 
st i l l subject to a fidei commissum ? 

T h e Attorney-Genera l has not appealed and after t h e appealable t i m e 
w e could h a v e compel led h i m to bring the m o n e y to Court. I t is n o t o p e n 
to h im in this Court to quest ion the va l id i ty of the order against h i m . 

W e c la im t h e m o n e y in act ion No . 7,471, but the appel lant in 3,541. 
W e c o m e by conflicting rights , t h o u g h appel lant i s a lso an heir in 7,471. 

[MAARTENSZ J.—Here the At torney-Genera l c la ims rel ief against b o t h 
the appel lant and the respondent on the same grounds . ] 

T h e At torney-Genera l w a s satisfied w i t h the order against h i m in m y 
favour, and I w a s satisfied w i t h the order. N o appeal w a s preferred b y 
h i m . 

It is case l a w that provides except ion to sect ion 772, in w h i c h t h e r e 
is an ident i ty of interest b e t w e e n the appel lant and t h e respondent . 

[ABRAHAMS C.J.—Both of y o u w a n t to take a w a y the m o n e y f rom t h e 
Attorney-General . If h e succeeds , h e succeeds against both, s imi lar ly i f 
h e fai ls . ] 

The bases of our r ights are different, though w e m a y c la im t h e same s u m 
of m o n e y . 

Cur. adv. vult. 
N o v e m b e r 30, 1937. MAARTENSZ J.— 

B y their last jo int w i l l dated February 24, 1868, A n t h o n y J u r y F r a n ­
cisco Pu l l e and h is w i f e Lucia Fernand dec lared that after the death of t h e 
survivor, " all the landed propert ies hereinafter m e n t i o n e d as w e l l as 
m o v a b l e and all the m o n i e s shal l d e v o l v e on t h e testator's deceased 
brother's t w o sons, viz., Migue l J u r y Christoffel P u l l e and Francisco J u r y 
Christoffel Pu l l e , and after their death to b e descended to their m a l e 
descendants w h o are hereby n o m i n a t e and ins t i tute as t h e heirs of t h e m , 
t h e testator and testatrix, and t h e y also declare that t h e l anded propert ies 
w h i c h are in the t o w n of Co lombo cannot be sold, m o r t g a g e d or o t h e r w i s e 
al ienated, nor the rents and profits and income of the said propert ies c a n n o t 
be seized, sold for any debts nor shal l be a t tached to a n y w r i t or w r i t s of 
e x e c u t i o n nor the l i fe- interest shal l not b e l iable to b e se i zed for any debt s , 
but shal l w h o l l y be le f t to the ir m a i n t e n a n c e and, support a n d t h e sa id 
heirs and their descendants shal l possess the same under the bond of fidei 
commissum, and the said heirs and their descendants shal l not l e a s e o u t 
the said landed propert ies w i t h o u t a n y notarial d o c u m e n t and such l e s s e e 
or l e s sees should b e in possess ion of propert ies to the w o r t h of u p w a r d s o f 
fifteen pounds sterl ing, also on condit ion that such l essee or l e s sees t o p a y 
G o v e r n m e n t Asse s sment T a x and such lease shal l no t e x c e e d for a per iod 
of m o r e than one or t w o years ". 

T h e landed property referred to is specified in t h e third c lause of t h e 
wi l l . T h e third c lause prov ided that each property " s h a l l b e he ld a n d 
possessed . . . . by t h e said Migue l J u r y Christoffel P u l l e a n d 
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I (1838) 3 Mylne & Craig 559-

. Francisco Jur y Christoffel Pu l l e immediate ly after the demise of the 
. testator, and after their death by their male descendants under the b o n d 
of. fidei commissum ". 

T h e w i l l w a s proved in testamentary action No. 3,541 (old series) of the 
Distr ict Court of Colombo. 

In 1875 one of the properties so devised—a house and grounds s i tuated 
at Front street in the Pe t tah—was acquired by the Crown. 

T h e compensat ion amount ing to Rs. 2,900 was , by an order made in case 
Wo. 3,541 on March 12, 1888, deposited w i t h the Loan Board on Apri l 18, 
1888. T h e interest on this amount u p to the half year ending J u n e 30, 
1890, w a s drawn on September 16, 1890. As no claim to the m o n e y or 
interest w a s m a d e after that date, the principal and interest w a s credited 
to revenue on December 13, 1900. 

This s u m of m o n e y is c la imed adversely to each other by the pet i t ioner 
a n d the intervenient-appel lant . 

I t appears from the pedigree filed in this case that Miguel Jury Chris­
toffel Pu l l e died l eav ing a son Christopher, w h o died in 1880 unmarried, 
and a daughter Anne , w h o died leaving as heirs e ight children. T h e y are 
n o t part ies t o these proceedings. 

T h e other devisee , Francisco Jury, died leaving a son Anthony , w h o 
w a s tw ice married. B y h i s first marriage h e had a daughter Flora w h o 
h a s a son. The petit ioner w a s Anthony's second wife . There w a s ho 
i s sue of this marriage. 

T h e intervenient c la ims that her son is entit led to the sum of Rs. 2,900 
as a m a l e descendant of Anthony.- The petit ioner al leges that " m a l e 
d e s c e n d a n t " means descendant in the male l ine and that the fidei com­
missum terminated by the death of A n t h o n y and Miguel w i thout male 
issue. 

T h e argument for the appel lant w a s that her son w a s a male and a 
descendant of Francisco Jury and that h e therefore answered to the 
description of a male descendant prescribed by the wi l l . 

T h e quest ion, w h a t is m e a n t b y the term " m a l e descendant" , w a s 
dec ided in the case of Bernal v. Bernall, w h e r e " male descendants " w a s 
" h e l d to mean, according to the Engl i sh l a w (and semble, according to 
the D u t c h l a w a l so) , descendants c la iming through males only ". 

D e a l i n g w i t h t h e argument that " m a l e d e s c e n d a n t s " w o u l d inc lude 
/ any m a l e person w h o is a -descendant, the Lord Chancel lor said : "The 

-gift, therefore, is ( taking the particular case w h i c h has occurred) to h i s 
, n e p h e w B e n j a m i n Bernal , and his male d e s c e n d a n t s ; and such t h e order 

of A u g u s t 15, 1837, dec lares to b e t h e cons truc t ion ; t h e l a w of Hol land 
permi t t ing this species of provis ion of famil ies . It must be considered, 
f o r the purpose of ascertaining w h o are to take, in the nature of an 
i n h e r i t a n c e ; t h e qualification to take be ing derived from the parties' 
d e s c e n t ; and that qualification is being m a l e descendants . The general 
c lass is d e s c e n d a n t s ; the qualification of the class is be ing male . To 
en t i t l e anyone to c la im, h e m u s t s h o w that h e is one of the favoured 
c lass ; that is, one of the class of male descendants . A m a l e descended from 
a f e m a l e of the family , w o u l d undoubtedly answer the description, as h e 
w o u l d be a descendant and a m a l e ; but he w o u l d not be one of the class 
of m a l e descendants . 
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" S u c h w o u l d be t h e ordinary acceptat ion of the terms. In speaking: 
of a m a n and h is m a l e descendants , as a class, n o one w o u l d c o n c e i v e the 
son of a f e m a l e descendant as i n c l u d e d ; and such is the construct ion 
w h i c h o u r l a w h a s p u t u p o n t h e w o r d s ; as " i s sue m a l e w h i c h is , i n fac t , 
the s a m e th ing as m a l e descendants . 

" T h e case of Oddie v. Woodford appears to m e to be a strong author i ty 
for the s a m e p u r p o s e ; for a l though the w o r d " l i n e a l " w a s m u c h r e l i e d 
upon, the force of that w o r d w a s to m a r k the class to w h i c h t h e party w a s 
to belong, in contra-dist inct ion to the part icular descript ion of the 
individual . In n o other s e n s e could t h e t e r m " l i n e a l " b e of a n y i m p o r ­
tance, as the party m u s t h a v e been l inea l ly descended, w h e t h e r d e s c e n d e d 
through a m a l e or a f e m a l e ; but considering the w o r d " l i n e a l " a s 
indicat ing the class, and, therefore, as m e a n i n g a descendant of the m a l e 
l ine rather than a m a l e descendant , t h e H o u s e of Lords he ld the g r a n d s o n 
of the testator's second son (be ing the son of a daughter of t h e testator's 
second son) not to be ent i t led. In this case, it is c lear that t h e t e s ta tor 
is speaking of and describing a c l a s s ; w h i c h br ings i t d irec t ly w i t h i n the 
principle of Oddie v. Woodford ". 

On the pr inc iple laid d o w n in this c a s e I ho ld that the in terven ient ' s 
son is not a m a l e descendant contempla ted b y t h e wi l l . 

It w a s also submit ted b y the appel lant in the a l ternat ive that t h e 
l imitat ion to m a l e descendants w a s restricted to t h e i m m e d i a t e c h i l d r e n 
of the devisees . This submiss ion w a s based o n t w o passages of the,will. 
The first passage is as f o l l o w s : " A n d after their (dev i sees ' ) death to b e 
descended to their m a l e descendants w h o are h e r e b y n o m i n a t e d a n d 
inst i tuted as the he irs of t h e m the testator and t e s t a t r i x " . T h e o ther 

1 passage provides that the " s a i d - h e i r s and their descendants shal l possess 
the same under the bond of fidei commissum''. 

It w a s argued that the w o r d " he irs " in the latter passage m e a n t t h e 
dev i sees and their m a l e descendants w h o w e r e n o m i n a t e d heirs , and t h e 
w o r d s " their d e s c e n d a n t s " m e a n t the descendants of the he irs w i t h o u t 
l imitat ion to male descendants . 

I am unable to accept this argument . It is in the h ighes t d e g r e e 
improbable that the testators w h o in tended to benefit the m a l e d e s c e n d ­
ants of the dev i sees w o u l d i m m e d i a t e l y thereafter l imi t t h e restr ict ion to 
the i m m e d i a t e chi ldren of the dev isees . I a m according ly of op in ion 
that the w o r d s " their descendants " m u s t m e a n t h e m a l e descendants of 
t h e heirs . T h a t the testators in tended • to l imi t t h e d e v o l u t i o n of t h e 
property to m a l e descendants is c learly borne out b y the t e r m s a t tached 
t o each of the propert ies described in the third c l a u s e ; that it shou ld be 
possessed so l e ly b y the d e v i s e e s after t h e d e m i s e of the tes tator ( s j a n d 
after their death—that is, the dev i sees ,—by their m a l e descendants . 

There are here no w o r d s to sugges t that t h e l imi ta t ion to " m a l e s " i s 
restricted to the chi ldren of the dev i sees . 

I a m accordingly of opinion that the intervenient ' s appeal against the 
order m a d e b y the District J u d g e in favour of the pet i t ioner shou ld be 
d i smissed w i t h costs. 
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The intervenient's appeal against the order of the Distr ict Judge 
restrict ing the interest to be brought into Court to the interest, w h i c h 
accrued up to the date the principal sum. w a s credited to revenue, w a s not 
pressed. This part of the appeal is therefore also dismissed w i t h costs. 

The Attorney-General against w h o m the order w a s made that the sum 
of Rs. 2,900 and interest should be brought into Court did not appeal 
f rom the order but filed objections to it under the provisions of section 772 
of the Civi l Procedure Code. The petit ioner and the appellant took the 
pre l iminary objection that the Attorney-General should have filed a 
regular appeal and that it w a s not open to h im to object to the order of 
t h e District Judge under t h e provisions of sect ion 772 of t h e Code. 

A s w e w e r e not prepared to decide the prel iminary objection wi thout 
consideration, w e heard arguments on the merits of the objections as we l l 
a s on the prel iminary objection. 

I am of opinion after consideration that the prel iminary objection 
taken b y the petit ioner-respondent must be upheld on the ground that one 
respondent cannot file cross-objections to a decree in favour of another 
respondent. (See Croos v. Fernando1 and Noordeen v. Chandrasekere'.) 

I n the case of Paldano et al. v. Horatala et al.', the decree declared X (the 
plaintiff),« w h o had c la imed the w h o l e land, ent i t led to one-third of the 
land, A and B to one-third, and C and D to one-third. A and B appealed 
and X filed cross objections. It w a s he ld that these cross objections w e r e 
good as against A and B but not as against C and D. The dist inction 
m a d e in th i s case is of no avail to t h e Attorney-General as the order m a d e 
against h i m in favour of the petit ioner and appellant is not separable. 

Jayewardene J. said in that case that a respondent cannot be heard by 
w a y of cross-objection on appeal against another respondent, and added 
that the rule is subject to certain exceptions , but did not refer to them. 

Drieberg J. referred to this dictum in the case of Doloswela Rubber and 
Tea Estate Company v. Swaris Appu', and said it recognized the possibil i ty 
of certain exceptions , and added that " an except ion m a y be a l lowed in 
cases w h e r e there is an ident i ty of interests b e t w e e n the appellant and 
the respondent against w h o m the s tatement of objections is directed ". 

I t w a s accordingly urged on behalf of the Attorney-General that it w a s 
open to h im to file objections under section 772 against both the appellant 
and the petit ioner respondent as their interests were , as b e t w e e n them and 
t h e Attorney-General , identical. 

I t w a s argued that a l though the petit ioner and the respondent c la imed 
t h e s u m in dispute adverse ly to each other y e t they w e r e both interested 
i n the m o n e y be ing brought into Court. That appears to b e t h e case. 
B u t I a m not prepared to assent to the dictum of Drieberg J., w h i c h w a s 
obiter to the quest ion to be decided b y him. H e cited no authority in 
support of it nor w e r e w e referred to any by Counsel for the Attorney-
General . 

I a m of opinion that the proviso to section 772, requiring the respondent 
t o g i v e the appel lant or h i s Proctor seven days' not ice in wri t ing of h i s 
object ions c learly l imits the rights of the respondent under section 772 
to objections w h i c h affect the appel lant only. This opinion is supported 
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b y t h e decis ions w h i c h I h a v e c i ted and by t h e case of Timmayya Made. V. 
Laksharnana Bhakta', w h e r e t h e Court discussed the effect of sect ions of 

_ the Indian Codes corresponding to sect ion 772. It w o u l d appear from th i s 
case that it w a s repeatedly he ld by t h e High Court of Calcutta that cross -
object ions under sect ion 348, the corresponding sect ion of t h e Code of 
1859, w e r e restricted to mat ters in content ion b e t w e e n the object ing 
respondent and t h e appel lant . In the Code of 1877 the corresponding 
sect ion required seven days ' not ice of the object ions to be g i v e n to t h e 
appel lant and his pleader, and the Court observed that if it had b e e n 
a l lowed to s tand it m i g h t poss ibly h a v e formed a good ground for adopt ing 
the narrower construct ion of the sect ion. 

This c lause w a s repealed b y the Ac t of 1879 w h i c h subst i tuted t h e 
fo l l owing proviso to t h e corresponding sec t ion 561": " P r o v i d e d h e h a s 
filed a not ice of such object ion not less than s e v e n days before t h e d a t e 
fixed for the hear ing of the appea l" . This c lause w a s as far as I can s e e 
t h e c lause in force w h e n t h e quest ion w a s argued w h e t h e r a respondent 
could take except ion to a part of a decree in favour of another respondent 
and it w a s he ld that h e could. The facts w e r e as f o l l o w s : A obta ined a 
decree for possess ion of a land against B and for costs against B , C, D a n d 
others , defendants in the suit. C and other defendants appealed a g a i n s t 
th i s decree so far as it awarded costs aganist them, m a k i n g A and D 
respondents to the appeal. D under sect ion 561 objected to that part of t h e 
decree w h i c h awarded possess ion of the* land to A. It w a s he ld in 
appeal, r e v i e w i n g the j u d g m e n t of the subordinate judge , that it w a s 
open to D, a l though improperly m a d e a party to the appeal by C aga ins t 
A, to take object ion t o the rest of t h e decree. 

In v i e w of the observat ions in the j u d g m e n t I a m of opinion that t h e 
decis ion of the subordinate j u d g e w o u l d h a v e been affirmed if the c lause of 
the Code of 1877 had not been repealed. 

S i n ce this decis ion a n e w Code w a s enacted w h i c h c a m e into force i n 
1882. Sect ion 561 of this A c t prov ides for cross-object ions be ing filed in 
Court by a respondent w i t h i n o n e month from the serv ice of the not ice of 
the day fixed for hear ing of the appeal or w i t h i n such t ime as the A p p e l l a t e 
Court m a y see fit to. a l low. 

Sect ion 48 of the Ac t VII of 1888 provided that " unless the respondent 
files w i t h the object ions a w r i t t e n a c k n o w l e d g m e n t from the appel lant or 
h i s p leader of h a v i n g rece ived a copy thereof the A p p e l l a t e Court shal l 
cause such a copy to be served as soon as m a y b e after the filing of 
object ions on the appel lant or h i s p leader at the e x p e n s e of the respond­
ent ". This a m e n d m e n t , in m y judgment , had the effect of l i m i t i n g 
the object ions to such as w o u l d not affect the other respondents . 

The ident i ty of interests ment ioned b y Drieberg J. in t h e case I h a v e 
referred to possibly refers to appeals under the provis ions of sect ion 760 
of the Civil Procedure Code w h i c h enacts as fo l lows : " W h e r e t h e r e are 
m o r e plaintiffs or m o r e defendants than one in an action, and the d e c r e e 
appealed against proceeds on any ground c o m m o n to all the plaintiffs o r 
to all the defendants , any o n e of the plaintiffs or of the de fendants m a y 
appeal against the w h o l e decree, and thereupon the Appe l la te Court m a y 
reverse or modi fy the decree in favour of all the plaintiffs or de fendants , 
as the case m a y be ". 

1 (1883) I. L. R. 7 Mad. 215. 
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I am of opinion that e v e n in such a case a respondent cannot by filing 
object ions under section 772 of the Code deprive a party w h o has not 
appealed of w h a t h e has obtained under the decree. I rest m y opinion on 
t h e provision that not ice of t h e objection m u s t b e g i v e n t o the appel lant 
and that there is no provis ion by w h i c h the respondent filing cross 
object ions can g ive not ice to a co-respondent. 

T h e except ion suggested by Drieberg J. would , if adopted, mean, to 
take a particular case, that if A , B, a n d C bring an action and partly 
succeed on a ground c o m m o n to all three , and one of t h em appeals, a 
defendant, b y filing a cross-objection, m a y deprive t h e plaintiffs w h o 
h a v e not appealed of the benefit of the decree, a l though they w e r e not 
ent i t led to not ice of the cross-objection. The fact' that the appeal by A 
m i g h t b e of benefit to B and C does not in m y opinion deprive t h e m 
of the right to notice of an objection which , if g iven effect to, w o u l d 
prejudice them. 

If the intention of the leg is lature w a s that cross-objections might b e 
filed under section 772 e i ther against the appellant or the other respond­
e n t s I have no doubt some provis ion w o u l d have been made for notice of 
s u c h objection being g i v e n to the respondents. 

T h e fact that the Attorney-General has in fact g iven notice of h i s 
object ions to the pet i t ioner-respondent does not in m y judgment enlarge 
t h e scope of the section. 

I accordingly uphold the prel iminary objection of the petit ioner-
respondent to the cross-objections be ing entertained against him. A s the 
order against w h i c h objections w e r e filed is not separable the appel lant 
cannot be deprived of the advantage,' i f any , she has gained by the order. 

T h e objection to the order m u s t therefore be dismissed. I w o u l d m a k e 
no- order as to costs as I do not think either the pet i t ioner or the appel lant 
h a s incurred any additional costs as a result of the objections being filed. 

ABRAHAMS C.J.—I agree. 


