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Present: Pere ira J . a n d E n n i s J . 

S A I B O v . S A I B O et al. 

6—D. C. Colombo, 34,119. 

Partnership—Parol evidence—Ordinance No. 7 of 1840, s. 21. 

The provision of section 21 of Ordinance N o . 7 of 1840 as t o the 
necessity of a writing t o " establish a partnership " means that 
the fact of the existence of a partnership cannot be proved except 
b y means of a writing duly signed b y the alleged partners ; b u t 
when once a partnership has been proved t o exis t , the provision is 
not t o be construed to m e a n that individual transactions b y , or 
the sett lement of any account between, the partners cannot be 
proved' b y parol evidence. 

The correctness of t h e proposit ion t h a t , after the dissolution 
of a partnership, parol evidence m a y be led t o prove i t s past 
existence in order t o adjust accounts as between the quondam 
partners, doubted. 

'J* H E facts are se t o u t in t h e j u d g m e n t . 

Bawa, E.C., for plaintiff, appel lant . 

A. St. V. Jayewardene, for de fendant s , r e spondent s . 

Cur. adv. vult. 

March 4 , 1913. PEREIRA J . — 

I n th i s act-ion t h e plaintiff s eeks a d isso lut ion of w h a t h e t e r m s a 
partnership ex is t ing b e t w e e n h imse l f and t h e d e f e n d a n t s , a n d h e 
prays for a n a c c o u n t o f t h e a s s e t s a n d l iabi l i t ies a n d for a d i s tr ibut ion 
of any balance t h a t m a y r e m a i n t o t h e credi t of t h e partnership . 
I t i s a d m i t t e d t h a t t h e capita l of t h e al legal partnership e x c e e d s 
R s . 1 ,000, and t h e ques t ion is w h e t h e r t h e plaintiff c a n be a l lowed t o 
prove t h e ex i s t ence of t h e partnership p leaded u n l e s s h e produces a 
writ ing in' t e r m s of sec t ion 21 o f Ordinance N o . 7 o f 1840. O m i t t i n g 
i m m a t e r i a l words , t h a t sec t ion provides as f o l l o w s : " N o promise , 
contract , bargain, or a g r e e m e n t , u n l e s s i t b e in wr i t ing a n d s igned 
by t h e party m a k i n g t h e s a m e , sha l l b e o f force or avai l in l a w for 
es tabl i sh ing a partnership where t h e capita l e x c e e d s o n e h u n d r e d 
pounds , provided t h a t t h i s . s h a l l n o t b e cons trued t o e x c l u d e parol 
ev idence concerning transact ions by or t h e s e t t l e m e n t of a n y a c c o u n t 
b e t w e e n p a r t n e r s . " To m y m i n d t h e interpretat ion of t h e s e words 
presents n o difficulty. T h e y m e a n t h a t t h e fac t of t h e e x i s t e n c e 
of a partnership c a n n o t be proved e x c e p t b y m e a n s of a wri t ing 
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IMS. duly s igned by the a l leged partners; but that w h e n once a partner-
PERBTBA J. s n * P * 8 P r o v ? d "t"0 ex is t , t h e e n a c t m e n t i s not t o b e construed t o 

—— m e a n t h a t individual transact ions by , or the s e t t l e m e n t of any 
t> S<8aibo account b e t w e e n , t h e partners cannot b e proved by parol ev idence . 

I t a ke i t t h a t t h e concluding words of t h e e n a c t m e n t h a v e been 
added t o it mere ly ex abundanti cantela. There, however , are 
conflicting decis ions o n t h e quest ion of t h e true m e a n i n g of t h e 
words quoted above . I n t h e case reported a t page 195 of Vander-
8traaten'8 Reports, i t w a s he ld that t h e sect ion m e a n t that a person 
could not b y m e a n s of parol ev idence prove an agreement t o 
cons t i tu te a partnership. T h i s ruling w a s fo l lowed in Bawa v. 
Mohamado Cassim,1 in Mendis v. Pieris,2 and in Pate v. Pati.a On 
the other hand , in Weerappa v. Alagappa* Silva v. Nelson,s and 
Aruna8alam v. Shand a a contrary v i e w w a s t a k e n by th i s Court. 
T h e balance of authority i s , I think, in favour of the v i e w that I 
Have taken above, e x c e p t that it h a s b e e n further laid d o w n t h a t , 
after t h e d isso lut ion of a partnership, parol ev idence m a y be l ed 
t o prove i ts pas t ex i s tence in order t o adjust accounts as b e t w e e n 
t h e quondam partners . I confess I d o n o t understand t h e reason 
for t h i s d i s t inct ion . T h e quest ion , however , as t o t h e proof b y 
parol ev idence of a partnership already dissolved does not arise in 
t h e present case . I a m qui te at o n e w i t h m y brother W o o d R e n t o n 
in thevopinion t h a t h e h a s expressed o n t h i s point in D . C. Colombo, 
N o . 9 , 7 3 1 . 7 F o r t h e above reasons I consider that t h e Dis tr ic t 
J u d g e ' s decis ion is r ight , and t h a t it should be affirmed w i t h c o s t s . 
I wou ld reserve t o t h e plaintiff t h e right t o ins t i tute an action in 
such o ther form as h e m a y be advised for t h e recovery of any s u m 
of m o n e y belonging t o h i m t h a t m a y h a v e found i t s w a y into t h e 
h a n d s of the de fendant s b y reason of their hav ing carried on bus iness 
together . 

ENNIS J . — 

T h i s w a s an act ion for partnership account and for dissolution 
of partnership, and t h e only quest ion o n appeal is whether it i s 
manta inab le in the absence of a wri t ten agreement establ ishing t h e 
partnership. 

T h e first c a s e o n t h e point is t h a t recorded in Vanderstraaten's 
Reports 195. I n t h a t case t h e Court he ld that t h e effect of 
seec t ion 21 of t h e Ordinance N o . 7 of 1840 was t h a t a parol contract 
w a s insufficient t o es tabl i sh a partnership where a m a n seeks t o 
compel another to act as a partner; b u t where t h e partnership has 
in fact b e e n carried out and t erminated , and there is on a balance 
of account a s u m d u e from o n e partner t o another , t h e proviso o f 

11 C. L. R. 53. «• 6 S. C. C. 119. 
21C. L. R. 98. 5 1 Br. 15. 
» (1901) 11 N. L. R. 254. • 1 Br. 6. • 

* S. C. C. Min., Nov. 4,1910. 
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i 6 S. C. C. 119. *2 Leader L. B. 87. 
s S. C. C. Min., Nov. 4, 1910. 

t h e Ordinance clearly enab le s t h e plaintiff t o prove h i s c a s e b y 1M& 
parol ev idence , as w e l l w i t h regard t o t h e fact t h a t a partnership ENNIS J. 
h a d ex i s ted a s w i t h regard t o t h e ba lance d u e . ^ - ^ 

I n t h e present case t h e plaintiff prayed for a d i s so lut ion of „ S a i b o 

partnership , but i t h a s b e e n argued o n appea l t h a t th i s i s a m e r e 
technica l i ty , a s t h e partnership w a s o n e at wi l l on ly , and t h a t t h e 
plaintiff cou ld to-morrow d i s so lve t h e partnership a n d t a k e ac t ion 
for account . 

T h e decis ion in t h e c a s e reported in Vanderatraaten w a s d i s s e n t e d 
from in Weerappa v. Alaguppa,1 b u t fo l lowed in t h e case of Singho 
Appu v. Amaraauriya* in w h i c h H u t c h i n s o n C.J . , . re ferr ing t o t h e 
c a s e in Vanderatraaten'a Reporta, sa id, " t h a t perhaps l e a v e s n o 
effect t o t h e e n a c t m e n t a s far as regards partnersh ip , e x c e p t poss ib ly 
i n t h e case (as t o w h i c h I express n o opinion) where t h e partnership 
i s sti l l in ex i s t ence w h e n ac t ion is brought , or where t h e verbal 
a g r e e m e n t h a s n e v e r b e e n a c t e d u p o n . " 

I entirely agree w i t h t h e op in ion of W o o d R e n t o n J . in t h e 
unreported c a s e , D . C. Co lombo , N o . 9 , 7 8 1 , s as t o t h e cons truct ion 
t o be p laced o n sub- sec t ion (4) of s ec t ion 2 1 of t h e Ordinance N o . 7 
of 1840. 

I n t h e present case t h e partnership h a d not b e e n d i s so lved at t h e 
t i m e of act ion; a n d all t h e prev ious c a s e s agree t h a t in t h a t e v e n t 
parol ev idence t o prove t h e e x i s t e n c e of t h e partnership is n o t 
admiss ib le . 

I accordingly agree w i t h t h e order proposed b y m y brother 

Pere ira . 
Affirmed. 


