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1971 Present: H . N. G . F orn a n d o , C.J., G. P .  A .  S ilv a , S .P .J ., and
S am eraw iekrarae, J.

A . T . D U R A I A P P A H ,  A p p e lla n t , and C. X ,  L I A R T Y N  a n d  3  o th e rs .
R esp on d en ts

Election Petition Appeal No. 4 o f 1970— Jaffna,

Parliamentary election— Election petition— Ballot papers— Whether counting agents 
are entitled to examine them—Becount oj votes—Circumstances when Election 
Judge will not order such re-count— Whether Election Judge can reject ballot 
papers as being invalid— Postponement of trial of election petition—  
Considerations applicable before it can be granted— Effect of production of a 
medical certificate of petitioner’s illness—Charges made in election petition—  
No evidence led on the charges—Order of dismissal o f the petition— Validity—  
Ceylon (Parliamentary Elections)  Order in Council {Cap. 3S1), as amended 
by Act No. 0 of 1970, ss. 48 { / } ,  49 ( / ) ,  SOO.

(A) The Parliamentary Elections Order in Council does not entitle counting 
agents to examine ballot papers, save in tho special cases mentioned in that 
behalf in section -19. Counting agents, therefore, are not entitled to see the 
markings on all tho ballot papers which are ultimately counted as valid by tho 
Returning Officer.

An application for a re-count of votes will not be allowed by an Election 
Judge if tho Returning Officer’s evidence satisfies the Judge that tho original 
count was virtually a proper and correct count. It would appear that there 
has been no case in England in which a Court ordered a ro-count after two 
counts by a Returning Officer had shown an almost identical result.

Quaere, whether, on a re-count ordered by an Election Judge, ballot papers 
cannot bo rejected as being invalid under sub-section (1) o f  section 49 of the 
Parliamentary Elections Order in Council.

(B) When an application is made for tho postponement o f  the trial o f an 
election petition, section SO C of the Parliamentary Elections Order in Council, 
as amended by Act No. 9 of 1970, requires the Election Judge to make every 
endeavour to conclude tho trial within 6 months o f the presentation of tho 
Petition. This statutory duty imposed on the Judge thus requires him to 
scrutinize with particular caro tho grounds upon which tho postponement 
of a trial is requested.

"Where tho petitioner leaves Ceylon after retaining Counsel to appear for 
him at the trial o f the election petition, and application is made somo days 
afterwords by the Counsel on the trial date for a postponement on the ground 
that he has no instructions relating to all the matters in issue in tho case, 
some explanation is necessary' to rebut the inference that the petitioner’s 
purpose in leaving Ceylon was to delay tho trial. In tho present case, there 
was nothing to show that the trial on the charge o f an illegal practice could 
not proceed in the absence of the petitioner.

When a medical certificate is issued by a medical practitioner outside the 
Court's territorial jurisdiction, in regard to a person who is also outside that 
jurisdiction, tho truth o f statements in tho certificate cannot be tested in the 
normal manner by summoning tho practitioner to givo ovidenco in Court and 
by ordering the "patient ”  to bo examined by another Doctor. Tho absence, 
tbereforo, o f  an affidavit from tho Doctor who issued tho certificate.is o f  special 
importance when the question whether a postponement may be granted on the 
basis o f tho certificate is considered.
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(C ) W h e re , in  o n  e le c t io n  p o t it io n , n o  o v id c n c o  is le d  o n  t h o  c h a r g e s , th e  
p e tit io n  m u s t  b e  d is m is s e d , u n less  th e re  is reason  t o  s u s p e c t  t h a t  th o  p e t it io n  
w a s  a b a n d o n e d  c o l lu s iv e ly ,  d ish o n e s th - o r  fra u d u le n t ly . T h e  fa ilu re  t o  a d d u c o  
e v id e n co  c a n n o t  b e  t r e a te d  a s  a  case  o f  a n  a p p lic a t io n  t o  w ith d r a w  th o  
p o tit io n .

E l E C T IO N  P e t i t io n  A p p e a l N o . 4  o f  1970— J a ffn a .

T h e  1st r e s p o n d e n t  w a s  e le c te d  as a  M e m b e r  o f  P a r lia m e n t  a t  a 
general e le c t io n . T h o r o  tvero t w o  o th e r  ca n d id a tes , o n e  o f  w h o m  w as th e  
p e t it io n e r -a p p e lla n t, w h o  w a s  d e fe a te d  b y  th o  1s t  r e s p o n d e n t  b y  a 
m a jo r ity  o f  56  v o t e s .  A f t e r  th o  co u n t  o f  th o  v o t e s ,  a  r e -c o u n t  
w as m a d e  b y  th o  R e t u r n in g  O fficer o n  th e  a p p lic a t io n  o f  o n e  o f  th e  
cou n tin g  a g e n ts . T h e r o  w a s  a  d isp a r ity  o f  3 v o te s  b e t w e e n  th e  or ig in a l 
co u n t a n d  th e  r o -c o u n t .  T h o  p e t itio n e r  file d  a n  E le c t io n  P o t it io n  
p ra y in g  (1 ) fo r  a  r e -c o u n t  a n d  a  d ec la ra tion  th a t  th o  p e t it io n e r  w a s d u ly  
o lccted , (2 ) fo r  a  d e te r m in a t io n  th a t  th e  e le c t io n  o f  th o  1s t  re sp o n d e n t 
w as v o id  o n  th e  g r o u n d  t h a t  h e h a d  been  g u ilty  o f  a n  ille g a l p r a c t ic e  
a t th e  E le c t io n .

T h e  tria l b e g a n  o n  2 5 th  N o v e m b e r  1970, w h e n  e v id e n c e  w a s le d  
regard ing  th e  p r o c e e d in g s  a t  th e  co u n t o n  th o  P o ll in g  D a y .  W h e n  th o  
tria l w as r e su m e d  o n  th e  fo llo w in g  d a y , C ou n se l f o r  th o  p e t it io n e r  

su b m itted  a m e d ic a l c e r t if ic a te  o n  b e h a lf  o f  th o  p e t it io n e r  a n d  m o v e d  
fo r  a  p o s tp o n e m e n t , s ta t in g  th a t , in  rega rd  t o  t h e  c h a rg e  o f  illega l 

p ra ctice , h e h a d  n o  in s tru c t io n s  a n d  w as u n a b le  t o  p r o c e e d  w ith ' th e  
case in  th e  a b se n ce  o f  th e  p e t it io n e r . T h o  m e d ica l c e r t i f ic a te  co n c e rn in g  
th e p e t it io n e r ’ s illn ess  w a s  issu ed  on  IS th  N o v e m b e r  1 9 7 0  b y  a m e d ica l 
p ra ctit io n e r  a t  T h a n ja v u r .  T h e  a p p lica t io n  f o r  p o s tp o n e m e n t  w a s 
re fused  b y  th o  E le c t io n  J u d g e , w h o  th en  d ism issed  th o  e le c t io n  p o t it io n  
on  th e  g ro u n d s  ( 1 ) th a t  th e  a p p lica t io n  fo r  r o -c o u n t  o f  v o t e s  c o u ld  n o t  
b o  g ra n te d  a n d  ( 2 ) th a t  n o  ev id o n cc  w as p la c e d  b y  th e  p e t it io n e r  in 
rogard  to  th o  c h a rg e  o f  illeg a l p ra ctice . T h e  p e t it io n e r  th e n  filed  th e  
presen t ap p ea l.

N . Satyendra, w it h  V. Basnayake an d  V. Jegasothy, f o r  th e  p e t it io n e r -  
ap pollan t.

G. Ranganathun, Q.C., w ith  P . Navaratnarajah, Q.G., V. Marlyn,
R. Rajasingham, B . J . Fernando, Nimal Senanayake, I\. N . Choksy,
M . Sivarajasingham a n d  Romesh de Silva, f o r  t h o  1 s t r e sp o n d e n t- 
resp on d en t.

Mervyn Fernando, S e n io r  C row n  C ounsel, w ith  E . D . Wikramanayake. 
C row n C ounsol, f o r  th o  2 n d  a n d  3rd  resp on d en t s -r e s p o n d e n ts .

Q. Molilal Nehru, f o r  th o  4 th  re sp o n d e n t-re sp o n d e n t .

Cur. adv. vull.
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J u ly  2S, 1971. H . N. G . Fekxaxdo, C .J .—

A t  th e  P a r l ia m e n t s ^ ' G eneral E le c t io n  o f  1970 , t h e  c h o ic e  fo r  th e  v o te rs  
o f  E le c t o r a l  D is t r i c t  N o . 7S— J a ffn a — Jay b e tw e e n  th r e e  can d id a tes—

( 1) a  r e t ir e d  D is t r ic t  J u d g e ,

(2 ) a  P r o c t o r  a n d

(3 )  a  Q u e e n 's  C ou n se l o f  lon g  s ta n d in g .

A fte r  th e  c o u n t  o f  th e  v o te s , a r e -c o u n t  w a s  m a d e  o n  th e  a p p lica tion  
o f  o n e  o f  th e  c o u n t in g  ag en ts , th e n u m b e r  o f  t h e  v o t e s  as c o u n te d  b e in g  
as fo l lo w s  :—

For 1st count Re-count

th e  1 s t R e s p o n d e n t 8,849 . . 8,848
t h e  P e t it io n e r 8,792 . . 8,792
th e  3 r d  C a n d id a te 7,220 . . 7,222

T h e  1 s t  R e s p o n d e n t  w as a c c o rd in g ly  d e c la r e d  e le c te d  M em b er  o f  
P a r lia m e n t  f o r  th e  E le c to ra l D is tr ic t . B u t  t h e  p e t it io n e r  filed  a n  
E le c t io n  P e t i t io n  p r a j 'in g  :—

(1 ) f o r  a  r e -c o u n t ,  a  d e term in a tion  t h a t  t h e  1 s t R e s p o n d e n t  w as
n o t  d u ty  e le c te d  o r  re tu rn ed , a n d  a  d e te rm in a t io n  th a t  th e  
P e t it io n e r  w as d u ly  e le c te d  a n d  o u g h t  t o  h a v e  b e e n  so  
r e tu rn e d  ; a n d

(2 )  f o r  a  d e te rm in a t io n  th at th e  e le c t io n  o f  th e  1 s t R e s p o n d e n t  w as
v o id ,  th e  g ro u n d  fo r  th is  p a r t  o f  th e  p r a y e r  be in g  th a t  th e  
1 s t R e s p o n d e n t  had been  g u i l t y  o f  a n  ille g a l p ra c tice  a t  th e  
E le c t io n .

T h e  E le c t io n  J u d g e , a fte r  trial o f  (h e  P e t i t io n , m a d e  o rd e r  d ism issing  
th e  P e t i t io n ,  a n d  th erea fte r  ce rt ified  h is  d e t e r m in a t io n  an d  m a d e  a  
r e p o r t  in  te r m s  re sp e c t iv e ly  o f  ss. SI a n d  S2 o f  th e  E le c t io n s  O rder in  
C o u n c il . T h is  a p p e a l w as against th a t  o r d e r  a n d  d e term in a tion .

I n  r e g a r d  t o  th e  p ra y e r  in  the P e tit io n  t o  w h ic h  w e  h a v e  firstly  re ferred , 
th e  le a rn e d  E le c t io n  J u d g e  d e c lin e d -to  o r d e r  a  r e -c o u n t ,  an d  i f  h e  w as 
c o r r e c t  in  s o  d ec lin in g , th e P e t it io n e r  w a s  n o t  e n tit led  t o  th e  
d e te r m in a t io n s  w h icu  m igh t h av e  fo l lo w e d  u p o n  su ch  a re -co u n t . 
C ou n se l f o r  th e  P e t it io n e r  h ow ev er  a rg u e d  t h a t  o n e  o f  th e  reasons o n  
w h ich  th e  E le c t io n  J u d g e  relied  fo r  re fu s in g  a  r e -c o u n t  w as e rron eou s 
in  la w , th e  r e a so n  be in g  th a t  o n  a  r e -c o u n t  o r d e r e d  b y  th e  C ourt, b a llo t  
p a p e rs  c a n n o t  b e  r e je c te d  as b e in g  in v a lid  u n d e r  su b -s e c t io n  (1) o f  s. 4 9  
o f  th e  O rd e r -in -C o u n c il. Counsel s u b m itte d  t h a t  th is  sam e q u e st io n  
h ad  a ls o  b e e n  w ro n g ly  d ec id ed  b y  P u llc  J . i n t h e  c a se  o f  Kaleel v. Themis1. 
W e  o u r s e lv e s  h a v e  n o t  been  a b le  t o  r e a c h  a n  u n a n im ou s o p in io n

1 (1956) 53 N . L . B . 396.



m H. N. O. FERNANDO, C.J.—Duraiappah v. hlartyn

as t o  w h e th e r  (a s  P u llo  J .  h eld ) a  r e -c o u n t  o r d e r e d  b y  an  E le c t io n  
J u d g e  w ill  b e  a  p u r e ly  m ech a n ica l p ro ce s s , a n d  w e  t liin k  a c c o rd in g ly  
th a t  th e  m a t t e r  m ig h t  b e  p la ce d  b e y o n d  d o u b t  b y  a n  a m e n d m e n t o f  
the E le c t io n  la w .

W e  a r e  u n a b le  t o  ag ree , h ow ever, w ith  C o u n se l f o r  th e  P e t it io n e r  
th a t in  th e  in s t a n t  ca se  th e  refusal t o  o r d e r  a  r e -c o u n t  w as in flu en ced  
b y  th e  o p in io n  o f  th e  tr ia l J u d g e  o n  th e  q u e s t io n  ju s t  m e n tio n e d . 
Frazer on Parliamentary Elections (3 rd  E d it io n  p .  2 2 2 ) sta tes  th e  p r a c t ic e  
in  E n g la n d  t h a t  a n  a p p lica t io n  fo r  a  r e -c o u n t  sh a ll b e  su p p o r te d  b y  
a ffid a v it  s h o w in g  t h e  g rou n d s  fo r  su p p o s in g  th a t  th e r e  has b e e n ' a 
m isco u n t, a n d  s ta te s  a lso  th a t  w here t jw  m a jo r i t y  is  a  v e r y  sm all o n e  
th e r e -c o u n t  is  a s  a  r u le  a llow ed  a lm ost as o f  c o u r se . T h e  g rou n d s o n  
w h ich  th e  P e t i t io n e r  h ere  relied , a lth ou g h  se t  o u t  in  th e  p e t it io n  a n d  n o t  
in  a n  a ff id a v it ,  'w ere a ll con s id ered  a n d  r e je c te d  b y  th e  tr ia l J u d g e . 
F o r  re a so n s  w h ic h  w ill p resen tly  a p p ea r , w e  h a v e  fo r m e d  o u r  o w n  
co n c lu s io n s  u p o n  a n  e x a m in a tio n  o f  th e  a v a i la b le  e v id e n c e  as to  th e  
p ro ce d u re  f o l lo w e d  b y  th e  retu rn in g  o ffice r  a n d  h is s ta ff . T h e  R e tu rn in g  
o fficer  te s t if ie d  in  fu l l  d e ta il to  th e  o p e n in g  o f  th e  b a llo t  b o x e s  in  th e  
p resen ce  o f  t h e  c o u n t in g  agents o f  th e  ca n d id a te s , t o  th e  r e m o v a l o f  th e  
p a p ers  f r o m  t h e  b o x e s  a n d  th e  sortin g  o f  th e  m a rk e d  pap ers , t o  th e  
se ttin g  a s id e  in  a  “  d o u b t fu l tra y  ”  o f  d o u b t fu l  p a p e rs  fo r  p erson a l 
e x a m in a tio n  b y  th e  R e tu rn in g  o ffice r  h im se lf, t o  th e  sh o w in g  o f  p a p e rs  
t o  c o u n t in g  a g e n ts  b e fo r e  th eir  r e je c t io n  as in v a lid , t o  th e  sep a ra tion  
in to  b u n d le s  o f  p a p e rs  fo r  th e  re sp e ctiv e  c a n d id a te s , a n d  t o  th e  co u n tin g  
an d  c h e c k in g  o f  th e se  bu n dles. H e  te s t ifie d  a lso  t o  a fu rth e r  sp e c ia l 
ch e ck in g  p e r fo r m e d  b y  h im se lf a n d  th e  a s s is ta n t  R e tu r n in g  o fficers , 
b eca u se  t h e  r e su lt  a p p e a re d  to  b e  c lose , a n d  t o  h is  o w n  sa tis fa c t io n  w ith  
th e  p e r fo r m a n c e  o f  th e ir  d u ties  b y  h is  s ta ff.

T h e  t e s t im o n y  o f  th e  R e tu rn in g  o fficer  w a s n o t  in  a n y  w a y  c o n tro v e r te d  
b y  th e  o n ly  w itn e ss  f o r  th e  P e tition er, w h o  h a d  b e e n  o n e  o f  th e  co u n tin g  
ag en ts . I n d e e d  h is  e v id en ce  w as th a t  h e w a s  p e r fe c t ly  satisfied  w ith  
th e  firs t  c o u n t .  T h e  o n ly  m a tte r  w h ich  C o u n se l f o r  th e  P e t it io n e r  
u rged  in  r e g a rd  t o  th e  first c o u n t w as th a t  th e  c o u n t in g  a gen ts h a d  n o t  
b een  a b le  t o  s e e  th e  m ark ings o n  a ll th e  b a llo t  p a p e rs  w h ich  w ere  
u lt im a te ly  c o u n t e d  as v a lid . T h a t in  o u r  o p in io n  is  n o t  a  c o m p la in t  o f  
su b sta n ce , b e c a u s e  th e  O rder in  C ou n cil d o c s  n o t  e n t it le  c o u n tin g  ag en ts  
to  e x a m in e  b a l lo t  p a p ers , sa ve  in  th e  s p e c ia l ca ses  m e n tio n e d  in  th a t  
b e h a lf  in  s , 4 9 . W e  h a d  n o  h esita tion  in  c o n c lu d in g  th a t  th e  e v id e n ce  
d id  n o t  d is c lo s e  a n y  g ro u n d  fo r  su p p os in g  that th e re  h a d  b een  a m is -co u n t 

b e fo re  th e  r e su lts  o f  th e co u n t w ere  first a n n o u n c e d . T h ere  c o u ld  
h a v e  b e e n  p r e s e n t  o n ly  the possibility o f  h u m a n  e rror , w h ich  w o u ld  
h a v e  e x is t e d  in  th e  case  o f  a ll th o  c o u n ts  ta k e n  d u r in g  th e  G enera l 
E le c t io n .

A s  t o  th e  r e -c o u n t  m a d e  o n  a p p lic a t io n  th e r e fo r , th o  P e t it io n e r ’s 
c o u n tin g  a g e n t  e x p re s se d  in  e v id e n co  h is  o p in io n  th a t  th e  co u n tin g  w as
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d o n o  to o  fa s t . B u t  h o  a d m it te d  th a t  th is  d id  n o t  s tr ik e  h im  d u r in g  
th o  r e -c o u n t  it s e lf ,  a n d  th a t  h o  d id  n o t  m a k e  a n y  c o m p la in t  o n  th is  
s co ro  to  th o  R e tu r n in g  o fficer.

D u r in g  th o  o r ig in a l c o u n t , th o  b a llo t  p a p ers  h a d  been  s o r te d , c h e c k e d  
a n d  se p a ra te d , a n d  th o  p a p ers  ca s t  f o r  e a ch  c a n d id a te  h a d  boon  p la c e d  
in  b u n d los  o f  5 0 0  p a p ers . A t  th o  r e -c o u n t  th en , w h a t  h a d  t o  b o  d o n o  
w a s to  r e p e a t  th o  la s t  s ta g o  o f  th o  o r ig in a l c o u n t , w h ich  w a s t o  v e r i fy  
th a t  a  c ro ss  h a d  b e e n  c lea r ly  m a rk e d  o n  e a c h  p a p e r  a g a in s t  th e  s j m b o l  
o f  th e  c a n d id a to  w h ose  b u n d les  w ero  b e in g  co u n te d , a n d  t o  v e r ify  th o  
c o rre ctn e ss  o f  th o  o r ig in a l n u m e r ic a l c o u n tin g  o f  th o  b u n d les . T h o  
R e tu r n in g  o ffic e r  s t a t e d  th a t , h a v in g  re g a rd  to  th e  t im e  ta k e n  fo r  th e  
r e -c o u n t  a n d  th o  n u m b e r  o f  o ffice rs  w h o  c h e ck e d  a n d  c o u n te d  th e  jia p e rs  
in  th o  b u n d le s , a b o u t  2  se co n d s  w o u ld  h a v o  been  s p e n t  o n  th o  c h e c k in g  
a n d  co u n tin g  o f  e a ch  b a llo t  p a p e r . N o  B a n k  c le rk  w ill a g re o  w ith  th o  
P e t it io n e r ’s w itn e ss  th a t  th e  sp e e d  o f  th is  r e -c o u n t  w a s  in  a n y  w a y  
c o m p a ra b le  to  th e  sp e e d  w ith  w h ich  B a n k  clerk s m a k e  c o u n ts  o f  c u r r e n c y  
n o te s , fo r  th o  co rre ctn e ss  o f  w h ich  th e y  a c c e p t  p e rso n a l fin a n cia l 
r e sp o n s ib ility .

A s  a lre a d y  sh o w n , th ere  w as a d is p a r ity  o f  3 v o te s  b e tw e e n  th e  o r ig in a l 
c o u n t  a n d  th e  r e -co u n t . T h o  e v id e n ce  o f  th o  R e t u r n in g  o ffice r  w a s 
th a t  e a ch  o f  t w o  b u n d les  o f  5 0 0  p a p e rs  c a s t  fo r  th e  th ird  c a n d id a to  w a s 
fo u n d  t o  c o n t a in  501 p a p ers , a n d  th a t  h is  to ta l b e c a m e  th u s  in cre a se d  
b y  2 v o te s  ; a n d  th a t  o n e  p a p e r  p r e v io u s ly  co u n te d  fo r  th e  1st R e s p o n d e n t  
w a s  r e je c t e d  a s  in v a lid , th u s  r e d u c in g  h is  to ta l b y  o n e  v o t e .  W e  are  
q u ite  u n a b lo  t o  a g reo  w ith  C o u n se l’s  su b m iss ion  th a t  b e ca u se  o f  th is  
d is p a r ity  b e tw e e n  th e  first a n d  s e c o n d  co u n ts  th o  E le c t io n  J u d g e  sh o u ld  
h a v o  o rd e re d  a  fu rth e r  re -co u n t .

T h is  tr iflin g  d isp a r ity  r e v e a le d  o n ly  th o  p resen ce  in  th is  caso  o f  th e  
s o r t  o f  m in o r  e r ro r  w h ich  is l ik e ly  in  a n y  s im ilar c ircu m sta n ce s , a n d  w a s 
n o  g ro u n d  f o r  th e  su p p o s it io n  th a t  a  fu rth er  r e -c o u n t  c o u ld  p o s s ib ly  
h a v o  sh o w n  th o  re tu rn  o f  th e  1s t  R e s p o n d e n t  to  h a v e  b e e n  u n d u e . I n  
Kaleel v. Themis, P u llo  J . re fe rre d  to  th e  " in v a lu a b le  ass is ta n ce  ”  w h ich  
a  r o -c o u n t  m a d o  b y  a  R e tu r n in g  o ffic e r  m ig h t  p r o v id e  t o  a n  E le c t io n  
J u d g e  w h o  h a s to  d o c id o  w h e th e r  o r  n o t  t o  o rd e r  a  r e -co u n t . T h e re  
h a s  b e e n  th a t  assista n ce  in  th is  caso , a n d  it  sh o w s th a t  th e  o r ig in a l 
c o u n t  w as v ir tu a lly  a  p ro p e r  a n d  c o r r e c t  c o u n t. A lth o u g h  in v ite d  b y  
u s  to  d o  so , C ou n sel fo r  th e  P e t it io n e r  w as u n a b lo  t o  re fe r  us to  a n y  
ca so  in  E n g la n d  in  w h ich  a C o u rt  o rd e re d  a  r e -co u n t  a ft e r  t w o  c o u n ts  b y  
a  R e tu r n in g  o ffic e r  h a d  sh o w n  a n  a lm o s t  id e n tica l resu lt.

A s  t o  th e  s e c o n d  p ra j-cr  in  th e  E le c t io n  P e t it io n , n a m e ly  th a t  th e  
e le c t io n  o f  th o  1s t  R e s p o n d e n t  b o  d e c la re d  v o id  o n  th o  g ro u n d  th a t  h e  
h a d  c o m m it te d  a n  illegal p r a c t ic o , th ero  w as in  fa c t  n o  a d ju d ic a t io n  b y  
th o  tr ia l J u d g e  o n  th o  q u estion  w h e th e r  o r  n o t  th o  1 s t R e s p o n d e n t  h a d  
c o m m itte d  th o  ille g a l p r a c t ic o . A fte r  th o  e v id e n ce  re la t in g  t o  th o
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m a tter  o f  th e  r e -c o u n t  h a d  been  a d d u c e d , C o u n se l f o r  th e  P e tit io n e r  
m o v e d  f o r  a  p o s tp o n e m e n t  a n d  th is  w a s  r e fu s e d  .b y  th e  tr ia l J u d g e . 
T h e re u p o n  C o u n se l s ta te d  th a t  " i n  th o  a b s e n c o  o f  th e  P e tition er, h o  
h a d  n o  in s t r u c t io n s  a n d  w as u nable  to  p r o c e e d  w ith  th e  case T h u s  
th e  o r d e r  o f  d ism issa l in  re la tion  t o  th o  s e c o n d  p r a y e r  in  th o  p e t it io n  
w as m a d e  o n  th e  ba sis  th a t  n o  o v id e n ce  w a s  le d  o n  th o  ch a rg e  r e le v a n t 
t o  th is  p r a y e r . W e  sh a ll con s id er  la ter  th o  a r g u m e n t s  o f  C ounsel w ith  
re g a rd  t o  t h o  p r o p r ie ty  o f  a n  ord er  o f  d ism issa l in  su ch  c ircu m sta n ces . 
B u t  in  v ie w  o f  c e r ta in  o th e r  su bm ission s m a d e  o n  b e h a l f  o f  th o  p e t it io n e r  
as to  th e  r e fu s a l o f  th e  p o s tp o n e m e n t, i t  is  o u r  so m e w h a t d is ta ste fu l 
d u ty  t o  r e fe r  t o  a n  earlier  ep iso d o  in  th is  ca se .

O n  2 1 s t  A u g u s t  1970 th e  tr ia l o f  th e  p e t it io n  w a s  f ix e d  fo r  7 th  N o v e m b e r  
1970. T h e r e a fte r  th e  p e t it io n e r  a n d  th re e  o f  th e  r e sp o n d e n ts  filed  th e ir  
lists o f  w itn esses , a n d  su m m on s w ere  a c c o r d in g ly  serv ed . O n 3 1 st  
O c t o b e r  1 9 7 0  th e  a g e n t fo r  th e  P e tit io n e r  f i le d  a  M e d ica l C ertifica te  a n d  
m o v e d  fo r  th e  p o s tp o n e m e n t  o f  th e  case  f o r  a n o t h e r  d a te . T h e  c o n te n ts  
o f  th e  C e r t ifica te  a re  s e t  o u t  b e lo w  :—

“  D r .  S . R a je n d r a n , T r ich y ,
B .S c . ,  M .B .B .S .  ' 27 .10 .70 .

T h is  is  t o  c e r t i fy  th a t  T h iru , A . T . D u r a y a p p a h  o f  J a ffn a  is su ffe r in g  
f r o m  G a s tr it is  (p a in  in  th e  ep ig astiu m ) a n d  u n d e rg o in g  tre a tm e n t. 
H e  is  n o t  in  a  fit  c o n d it io n  to  m o v e  a b o u t . A d v is e d  ab so lu te  rest a n d  
t r e a tm e n t  f o r  fo u r  w eeks fro m  2 7 .1 0 .7 0  f o r  t h e  c o m p le te  resto ra tion  o f  
h is  h e a lth .

(S g d .)  S . R a je n d ra n ,
R e g d .  N o . 1549S,

D r. S. R a je n d r a n , B .S C ., M .B .B .S ., C iv il 
A s s t .-  S u rg e o n , G o v t .  H e a d  Q u a rte rs  

H o s p ita l ,  T ir u c h in o p o lli . ”

T h is  m o t io n  w a s  ta k e n  u p  fo r  in q u ir y  o n  2 n d  N o v e m b e r  1970, w h e n  
su b m iss io n s  w e re  m a d e  b y  Counsel a p p e a r in g  f o r  th e  p e tition er  a n d  tiro 
1st R e s p o n d e n t  re sp e c tiv e ly . I t  is u n fo r tu n a te  th a t  in th e  course  o f  th e  
d is cu ss io n s  w h ic h  th en  to o k  p la ce  th o  le a rn e d  tr ia l J u d g e  m a d e  th e  
sa rca s tic  r e m a rk  “  H e  (p etition er) has g o n e  t o  I n d ia  to  fa ll s ick  ” , a n d  
th a t  C o u n se l f o r  th e  1st R e sp o n d e n t m a d e  th e  fo l lo w in g  rem arks :—

“  M y  P r o c t o r  o v e rh e a rd  a c o n v e rs a t io n  th r e e  w eek s  a g o  b etw een  th o  
p e t it io n e r  a n d  a  su p p o rte r  o f  h is th a t  th o  7 tlx N o v e m b e r  1970 w a s  
a s t r o lo g ic a lly  n o t  a  g o o d .d a y  fo r  th o  p e t it io n e r . I t  w as fr e e ly  
m e n t io n e d  t o  u s b y  on e  o r  tw o  in  th e  la w  l ib r a r y  th a t  th e  p e t it io n e r  
w o u ld  m a k e  a n  a p p lica t io n  for  a  d a te  ” .

T li is  a p p lic a t io n  fo r  a  p o s tp o n e m e n t w a s r e fu s e d  b y  th e  o rd er  o f  th o  
tr ia l J u d g e  m a d e  o n  2n d  N o v e m b e r  itse lf. T h is  o r d e r  con ta in s  a b r ie f



s ta te m e n t o f  th e  re a so n s  w h y  th e  tria l J u d g e  w as n o t  p r e p a r e d  to  a c t  on 
th e  M ed ica l C e r tifica te , a n d  th e  rem ain in g  p a ra g r a p h s  o f  th e  o r d e r  are 
se t  o u t  b e lo w  :—

“  B u t  a p a r t  f r o m  th e  M ed ica l C ertifica te  th e r e  is  a  s itu a tio n  w h ich  
lias arisen , w h ic h  n e ce ss ita te s  th a t  th e  tr ia l b e  p o s tp o n e d . B o r  I  
u n d ersta n d  a n d  I  a m  in fo rm e d  b y  th e  R e g is t r a r  o f  th is  C ou rt, 
th a t  th ere  is  a n  e le c t io n  tr ia l p ro ce e d in g  in  J a f fn a  a n d  su itab le  
a c c o m m o d a t io n  c a n n o t  b e  m a d e  fo r  th e  J u d g e  t o  try ' th is  p e t it io n  in  
J a ffn a  o n  t h e  7 th  o f  th is  m o n th . T h e re fo re  in  th e s e  c ircu m sta n ces  
th e  e le c t io n  tr ia l m u s t  b e  p u t  o f f  fo r  a n o th e r  d a te .  I  w o u ld  th ere fo re  
re -fix  th is  tr ia l fo r  th e  25 th  o f  N o v e m b e r  1970.

T h e  p e t it io n e r  w ill p a y  150 gu in eas to  th e  1s t  r e s p o n d e n t ,  50  gu in eas 
to  th e  2 n d  a n d  3 r d  re sp o n d e n ts  an d  a lso  5 0  g u in e a s  to  th e  4th  
re sp o n d e n t. ”

I t  is a p p a r e n t  f r o m  th e se  p a ra grap h s th a t  th e  t r ia l  J u d g e  w a s aw a re  on  
2n d  N o v e m b e r  th a t , q u ite  in d ep en d en tly  o f  th e  p e t i t io n e r ’s m o t io n  fo r  a 
p o s tp o n e m e n t , t h is  tr ia l h a d  to  be  re -fixed  f o r  a  d a t e  la te r  th a n  7th 
N o v e m b e r  t o  s u it  t h e  c o n v e n ie n c e  o f  th e  C o u rt, a n d  t h a t  th e  tr ia l w as 
jjo s tp o n e d  t o  2 5 t h  N o v e m b e r  to  su it th e  C ou rt.

I n  th e se  c ir c u m s ta n ce s , i t  seem s t o  us th a t  th e r e  w a s  n o  n e e d  w h a tso 
e v e r  t o  ru le  u p o n  th e  p e t it io n e r ’s p o s tp o n e m e n t  m otion  o r  u p o n  th o 
v e ra c ity  o r  a c c u r a c y  o f  th e  M ed ica l C ertifica te  f i le d  th e r e w ith . I f  th o  
tria l J u d g e  w a s a w a re  b e fo r e  p roceed in g s  c o m m e n c e d  o n  2 n d  N o v e m b e r , 
th a t  a  r e -fix in g  o f  a  tr ia l d a te  w as in  a n y  e v e n t  im p e r a t iv e ,  h e  sh ou ld  
h a v e  so  in fo r m e d  C o u n se l a t  th e  ou tset. B u t  a t  th e  le a s t  h e  w as a w a re  o f  
th is  n e ce s s ity  b e fo r e  h e  m a d e  his o rd e r  o n  th e  p e t it io n e r ’s m o t io n  and 
th ere  w a s th u s  n o  r e a so n  a t  a ll fo r  m a k in g  th a t  o r d e r .  U lt im a te ly ' h o  
m a d e  th e  fu r t h e r  p u n it iv e  o rd er  fo r  th e  p a y m e n t  by' th e  p e t it io n e r  o f  250 
gu in eas as  c o s ts , p r e su m a b ly  o f  th e  h earing  o f  t h e  m o t io n  fo r  the 
p o s tp o n e m e n t .

B e  it  n o te d  t h a t  th is  m o t io n  w as filed  an d  ta k e n  u p  f o r  in q u ir y , n o t  on  a 
tria l d a te  w h e n  C o u n se l w ou ld  have b een  re ta in e d  t o  c o n d u c t  th e  t r ia l ; 
it  w as in s te a d  th e  ca se  th a t  C ounsel a p p e a re d  f o r  th e  re sp o n d e n ts  on  
2 n d  N o v e m b e r  on ly ' t o  o p p o s e  th e  p e t it io n e r ’s motion  f o r  a  p o s tp o n e m e n t. 
W e  are  q u ite  u n a b le  t o  understan d  why' i t  w a s  t h o u g h t  f it  t o  p en a lize  
th e  p e t it io n e r  s o  h e a v ily  m ere ly  becau se  C o u r t  a n d  C ou n se l sp e n t an  ■ 
h o u r  o r  t w o  in  d is cu ss in g  th e  p e t it io n e r ’s m o t io n .

T h e  p u n it iv e  n a tu r e  o f  th e  o rd e r  o f  c o s ts , is  a ll t h e  less d e fen sib le  
beca u se  o f  t h e  n e ce s s ity  fo r  tho J u d g e ,’ o f  liis  o w n  m o t io n , t o  rc-fix  
th e  tr ia l f o r  th e  2 5 th  N o v e m b e r .

H a v in g  r e g a r d  t o  th is  ep isod e , C ou nsel f o r  t h e  p e t it io n e r  su b m itte d  
w ith  c o m m e n d a b le  restra in t th a t  th e  p r o c e e d in g s  o f  2n d  N o v e m b e r  
sh o w e d  a t  t h e  le a s t  a n  a p p ea ra n ce  o f  b ia s  a g a in s t  th e  p e t it io n e r , and
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th a t  a c c o r d in g ly  i t  w o u ld  b e  a  d e n ia l o f  ju s t ic e  n o w  t o  r e ly  o n  fin d in g s  o f  
fa c t  r e a c h e d  b y  th e  tr ia l J u d g e  in  h is  u lt im a te  o r d e r  d ism iss in g  th e  
p e t it io n . W e  b o r e  th a t  su b m iss io n  in  m in d  in  co n s id e r in g  th e  m a tte rs  
re le v a n t  t o  th e  q u e st io n  o f  a  r e -c o u n t , a n d  d id  so  a lso  in  co n s id e r in g  th e  
c o rre ctn e ss  o f  th e  u lt im a te  o r d e r  o f  d ism issa l.

A s  a lr e a d y  s ta te d  th e  tr ia l w a s r e -fix e d  f o r  2 5 th  N o v e m b e r . T h e  
p r o ce e d in g s  on  th a t  d a te  c o m m e n c e d  w ith  th e  fo llo w in g  s ta te m e n t  m a d e  
b y  C ou n se l a p p e a r in g  f o r  th e  p e t it io n e r  :—

“  M a y  I  h a v e  Y o u r  L o r d s h ip ’s p e rm iss io n  to  p la ce  th e  ca se  f o r  
th e  p e t it io n e r . ”

C ou n sel- th e n  p r o c e e d e d  to  re fe r  t o  th e  tw o  g ro u n d s  in  th e  p e t it io n , 
f irs t ly  th e  c la im  fo r  a  r e -c o u n t , a n d  se c o n d ly , th e  com m iss ion  o f  a n  illeg a l 
p r a c t ic e  b y  th e  1st R e s p o n d e n t . H e  th e n  m a d e  ce r ta in  su b m iss ion s  o f  
la w  r e le v a n t to  th e  q u e s t io n  o f  a  r e -co u n t , a n d  C row n  C ou n sel a n d  C ou n se l 
f o r  th e  1st R e s p o n d e n t  a lso  m a d e  su b m iss ion s  r e le v a n t to  th e  sa m e  
m a tte r . T h e re  w a s a lso  so m e  d iscu ss ion  b e tw een  th e  C o u rt  a n d  C ou n se l 
f o r  th e  p e t it io n e r , a f t e r  w h ich  C ou n se l s ta te d  th a t  h e w o u ld  ca ll o n e  
M r. N a d a ra ja h .

M r. N a d a r a ja h  th e n  g a v e  e v id e n ce  re g a rd in g  th e  p r o ce e d in g s  a t  th e  
c o u n t  o n  th e  P o ll in g  D a y  ; a n d  th e  R e tu r n in g  o ffice r  a lso  g a v e  e v id e n c e  as 
t o  th e  sa m e  m a tte rs , h a v in g  b e e n  ca lle d  b y  C row n  C ou n sel. T h e  p r o c e e d 
in g s  o f  2 5 th  N o v e m b e r  th en  te r m in a te d  a n d  th e  tria l w as re su m e d  o n  th e  
2 6 th . O n  th is  d a y  C ou n se l a p p e a r in g  f o r  th e  j>etitioner c o m m e n c e d  
Tilth th e  fo llo w in g  s t a t e m e n t :—

“  M y  L o r d , in  r e g a rd  t o  th e  s e c o n d  ch a rg e  I  am  u n a b le  to  p r o c e e d  in 
th e  a b se n ce  o f  m y  c lie n t  b e ca u se  h e  is  n o t  f it  t o  a t te n d  C ou rt.

I n  v ie w  o f  th a t  I  r e sp e c t fu lly  a sk  Y o u r  L o r d s h ip  f o r  a  p o s tp o n e m e n t  
o f  th e  tr ia l. T o  s u p p o r t  th a t  I  a m  p r o d u c in g  a  m e d ica l c e rt ifica te . ”

T h e  te r m s  o f  th e  M e d ica l C ertifica te  w ere  as fo llo w s

T h is  is t o  c e r t i fy  th a t  I  h a v e  e x a m in e d  S ri A .  T . D o r a ia p p a , P r o c t o r ,  
S .C ., J a ffn a  a n d  fin d  th a t he is su ffer in g  from  p e p t ic  u lcer .

H e  is a d v is e d  im m e d ia te  a d m iss io n  in  th e  h o sp ita l fo r  n e ce s sa r y  
trea tm en t.

T h a n ja v u r -1, 
P h o n e : 377.

“  S h a n t h i ”
Sri S iv a ji N a g a r,

“ R e s id e n ce  & C on su lt in g  R o o m ,
D r . M . Y . B h a t t ,  M .S ., F .I .C .S .,  
P r o f , o f  S u rg ery ,
T h a n ja v u r  M e d ica l C o llege , a n d  
S u rg eon , T .M .C  & R .M . 
H o sp ita ls , T h a n ja v u r -1 .
18 .11 .70 .
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H e  m a y  ta k e  a b o u t  th ree  w eeks b e fo r e  h e  is  d is ch a rg e d  fro m  th e  
h o sp ita l a n d  n a tu r a lly  w ill n o t  b o  a b le  t o  a t t e n d  C o u rts  d u rin g  th is  
p e r io d .

(S g d .)  M . V .  B h a tt ,
1 8 .1 1 .7 0 .

D r . M . V .  B h a t t ,  M .S ., F .I .C .S ., C iv il 
Surgeon , R .  M . H o s p it a l  a n d  P ro fe sso r  o f  
S u rgery , T a n jo r e  M ed ica l C ollege, 

T h a n ja v u r .  ”

L e t  u s  n o w  s ta te  th e  reasons fo r  o u r  f irm  c o n c lu s io n  th a t  th e  
a p p l ic a t io n  m a d e  o n  2 6 th  N o v e m b e r  fo r  a  p o s t p o n e m e n t  w as p r o p e r ly  
re fu se d .

(a) S e c t io n  8 0  C  o f  th e  O rder in  C ou n cil, a s  r e c e n t ly  a m en d ed , requ ires  
t h a t  a n  E le c t io n  P e tition  sh a ll b e  t r ie d  as  e x p e d it io u s ly  
as  p o s s ib le , a n d  th a t  ev ery  e n d e a v o u r  m u s t  b e  m a d e  to  co n c lu d e  
t h e  tr ia l w ith in  6 m on th s  o f  th e  p r e s e n ta t io n  o f  th e  P e t it io n . 
T h is  s t a t u t o r y  d u ty  im p osed  o n  a n  E le c t io n  J u d g e  to  en su re  an  
e x p e d it io u s  tr ia l is a  co n s id e ra tio n  w h ic h  d o e s  n o t  a p p ly  in  
o r d in a r y  c iv i l  lit ig a tion , w here a p p l ic a t io n s  f o r  p o s tp o n e m e n ts  
a r e  c o n s id e r e d  m a in ly  (o r  ev en  e n t ir e ly )  w ith  re feren ce  o n ly  
t o  t h e  in te r e s ts  o f  th e  parties. I n  c iv i l  l it ig a t io n , a  p o s tp o n e 
m e n t  c o u ld  b e  a llow ed  a lm ost as  o f  c o u r s e  i f  a ll pa rties  c o n s e n t ; 
w h e r e a s  in  th e  case  o f  an  E le ct io n  P e t i t io n ,  c o n s e n t  o f  th e  p a rties  
w o u ld  n o t  b o  a  su fficien t g ro u n d  f o r  a l lo w in g  a  p os tp o n e m e n t. 
T h e  s t a t u t o r y  d u ty  im p osed  o n  a n  E le c t io n  J u d g e  b y  S . SO C 
th u s  re q u ire s  h im  to  scrutin ize w ith  p a r t ic u la r  ca re  th e  g ro u n d s  
u p o n  w h ic h  th e  p os tp on em en t o f  a  t r ia l is  req u ested .

(b) I n  th is  in s ta n ce , th e  p o s tp on em en t w a s  s o u g h t  o n  N o v e m b e r  2 6 th  
o n  t h e  g r o u n d  th a t  Counsel w a s  u n a b le  t o  p ro ce e d  w ith o u t  
in s t r u c t io n s  fr o m  th e  P e tition er, w h o  w a s  s ta te d  to  b e  a b se n t in  
I n d ia  a n d  u n a b le  th rough  illness t o  r e tu r n  t o  C ey lon .

A p p lic a t io n s  fo r  p o s tp o n e m e n ts  h a d  tw ic e  p re v io u s ly  b een  
m a d e  to  th e  E le c t io n  Ju d g e , w ith  t h e  s u p p o r t  o f  m ed ica l c e r t i
f ic a te s  p u rp o r t in g  to  have been  is s u e d  b y  o n e  D r . R a je n d ra n  o f  
T ir u c h in o p o ll i .  T h e  first o f  th e se  c e r t if ic a te s  w as d a ted  2 7 th  
O c t o b e r ,  a n d  th e ag en t fo r  1st R e s p o n d e n t  h a d  n o tice  o f  i t  on  
3 1 s t  O c t o b e r ,  th e  m otion  fo r  th e  p o s tp o n e m e n t  be ing  a lso  filed  
o n  t h e  3 1 st . T h e  secon d  ce r t ifica te  w a s  d a t e d  14th  N o v e m b e r , 
a n d  th e  1st R e s p o n d e n t ’s a g en t h a d  n o t ic e  o f  i t  o n  th e  15 th , 
t h e  m o t io n  f o r  p os tp on em en t b e in g  file d  o n  th e  16th .

O n  2 6 th  N o v e m b e r , h o w e v e r , th e  a p p lic a t io n  fo r  a  p o s t 
p o n e m e n t  w a s  m a d e  w ith ou t p r io r  n o t ic e  t o  th e  1st R e sp o n d e n t , 
a l t h o u g h  th e  m ed ica l ce rt ifica te  o n  w h ic h  th is  a p p lica t io n  
d e p e n d e d  h a d  been  issued on  18 th  N o v e m b e r .  H a v in g  reg a rd  t o  
t h e  p r o m p t  tran sm ission  to  th e  P e t i t io n e r ’s  a g e n t  o f  th e  earlier
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tw o  m e d ic a l  c e r t if ica te s , it  is  r e a so n a b le  to  s u p p o s e  t h a t  th e  
c e r t if ic a te  d a t e d  I S th  N o v e m b e r  c o u ld  h a v e  been  tr a n s m itte d  t o  
th e  P e t i t io n e r ’s  a g e n t w ith  e q u a l p ro m p tn e s s . B u t  th e  s t a t e 
m en ts  t o  C o u r t  o n  2 6 th  N o v e m b e r  b y  C ou n sel f o r  th e  P e t it io n e r  
c o n c lu s iv e ly  e s ta b lish  th a t  th e  m e d ica l c e r t if ic a te  d a t e d  IS th  
N o v e m b e r  w a s h a n d e d  to  th e  P e t it io n e r ’s a g e n t o n l jr o n  th e  2 5 th . 
T h e re  w a s  n o  e x p la n a t io n  b e fo r e  th e  tr ia l J u d g e  fo r  th is  d e la y  in  
c o m m u n ic a t io n  b e tw e e n  th e  P e t it io n e r  a n d  h is o w n  a g e n t. 
In d e e d  th e  P e t i t io n e r ’s C ou n sel h im s e lf  a p p a r e n t ly  d id  n o t  
k n o w  o n  2 5 th  N o v e m b e r , w h e n  th e  tr ia l c o m m e n c e d , th a t  a 
m e d ica l c e r t i f ic a te  w o u ld  b e  a v a ila b le  t o  s u p p o r t  a n  a p p lic a t io n  
o n  the. n e x t  d a y  fo r  a p o s tp o n e m e n t  o f  th e  tr ia l.

(c) T h e  s ta te m e n ts  m a d e  o n  2 6 th  N o v e m b e r  b y  C o u n se l fo r  
th e  P e t it io n e r  w h ic h  w e  are c o n te n t  to  a c c e p t , m e a n  in  s u b s ta n c e  
th a t  th e  P e t i t io n e r  le f t  C e y lo n  o n  2 6 th ' O c t o b e r  19 70 , h a v in g  
in s tru c te d  h is  a g e n t  u p o n  m a tte rs  r e le v a n t t o  th e  p r a y e r  fo r  a  
r e -co u n t , b u t  -w ith out n e ce ssa ry  in s tru ct io n s  in  r e g a r d  t o  th e  
p r a y e r  th a t  t h e  e le c t io n  b e  d e c la re d  v o id .  T h is  w a s  a t  th e  
le a s t s tra n g e  c o n d u c t  o n  th e  p a r t  o f  a  P e t it io n e r , h im s e lf  a  
la w y e r , w h o  h a d  file d  h is  E le c t io n  P e t it io n  in  J u n e  1970 , a n d  
w h o  w a s  a w a re  w h e n  he le ft  C e y lo n  th a t  h is P e t i t io n  w a s fix e d  
f o r  tr ia l w ith in  a b o u t  12 d a y s . E v e n  in  o r d in a r y  c iv i l  lit ig a tio n , 
a  C o u r t  c a n  r ig h t ly  assu m e th a t  su ch  rem issn ess  o f  a  p a r t y  is 

' e q u iv a le n t  t o  a n  ad m iss ion  o f  th e  w eak n ess o r  fu t i l i t y  o f  h is 
case.

W e  k n o w  o f  n o  ca se  h ith e rto  in  w h ich  C o u n se l h a d  been  
re ta in e d  t o  a p p e a r  at a trial w ith o u t  in s tru ct io n s  r e la t in g  t o  all 
th e  m a tte r s  in  issu e  in  th e  case . I f  th e  P e t it io n e r , w h o  w as 
v ir tu a lly  a  p a r ty -p la in t iff , p la ce d  h is C ou n se l in  th is  u jfiq u e  
p o s it io n , s o m e  e x p la n a t io n  f o r  h is  e x tr a -o rd in a ry  c o n d u c t  w as 
su re ly  n e ce s sa r y  t o  r e b u t  th e  in fe re n ce  th a t  h is p u r p o s e  in  
le a v in g  C e y lo n  w a s to  d e la y  th e  tr ia l o f  h is P e t it io n .

I n  Syadu Varusai v. Weerasekeram 1, S a n son i J .  c ite d  a n d  
a p p r o v e d  a  lo n g  scries  o f  d e c is io n s  h o ld in g  th a t  w h e r e  a  p o s t 
p o n e m e n t  is  re fu sed , i t  is C ou n se l's  “  c le a r  d u t y  t o  a p p e a r  fo r  
h is c lie n t  a n d  c o n d u c t  th e  case  w h ich  h as b e e n  e n tr u s te d  to  
h im  ” . T h e  o n ly  e x ce p t io n  to  th is  ru le is a  ca se  in  w liich  Counsel 
is  r e ta in e d  f o r  th e  so le  p u rp o se  o f  s u p p o r t in g  a  m o t io n  f o r  a 
p o s tp o n e m e n t . __

(d) A s  a lre a d y  s ta te d , tw o  m ed ica l ce rt ifica tes  p u r p o r t in g  to  h a v e  
b een  is su e d  b y  o n e  D r . B a je n d ra n  o n  2 7 th  O c t o b e r  1970 , a n d  
on  14 th  N o v e m b e r  1970 , h ad  been  filed h i s u p p o r t  o f  t w o  p r e v io u s  
a p p lic a t io n s  fo r  p o s t p o n e m e n t .  T h e  a p p lic a t io n  m a d e  on  
2 0 th  N o v e m b e r  w as su p p o r te d  b y  a m e d ica l c e r t if ic a te  issu ed  b y  
a  d iffe re n t D o c t o r ,  w h o  issu ed  it o n  IS th  N o v e m b e r .

1 (Hot7) 5S xV. L. It. S9.
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A lth o u g h  th e  first t w o  a p p lica t io n s  w ere  re fu sed  b y  th e  tr ia l 
J u d g e , th e  a g e n t  o f  th e  1st R e s p o n d e n t  a p p a r e n t ly  a n t ic ip a te d  
th e  p ossib ility ' o f  y e t  a n o th e r  a p p lica t io n  f o r  a p o s tp o n e m e n t  o f  
th is  tr ia l. A s  a  c o n s e q u e n ce  o f  th a t  a n t ic ip a t io n , th e  1 s t 
R e s p o n d e n t  w as a b le  t o  h a r e  p r o d u c e d  o n  2 6 th  N o v e m b e r  t w o  
m e d ica l ce rt ifica te s  p u rp o r t in g  t o  h a v e  been  s ig n ed  b y  th e  sa m e  
D r . R a jc n d r a n . J u s t  as  m u ch  as C ou n sel f o r  th e  1st R e s p o n d e n t  
d id  n o t  su g g est th a t  th e  t w o  ce rt ifica te s  re lied  o n  b y  th e  
p e t it io n e r  h a d  n o t  in  fa c t  b een  issu ed  b y  D r . R a jc n d r a n , 
p e t it io n e r ’ s C ou n sel t o o  d id  n o t  c o n te n d  th a t  th e  ce r t ifica te s  
p r o d u c e d  o n  b e h a lf  o f  th e  1st R e s p o n d e n t  h a d  n o t  b e e n  so  
s ig n e d  b y  D r . R a je n d ra n . O ne o f  th ese  la tte r  c e r t if ica te s  
issu ed  b y  D r . R a je n d ra n  (1 R  4 ) w as in  th e  fo llo w in g  te rm s :—

“ D r .  S . R a je n d ra n , T r ich y ,
B .S c . ,  M .B .B .S . 4 2 1 .11 .70 .

T h is - is  t o  c e r t i fy  th a t  3 fr . M .D .B .L . J a y a su n d a ra , 
A c c o u n ta n t , O rien ta  A dvertisers^  C e y lo n  is  su ffe r in g  
fr o m  G a s to m o t ic  U lce r  a n d  u n d e rg o in g  tre a tm e n t 
f o r  th e  sa m e. A d v is e d  rest a n d  tre a tm e n t f o r  te n  
d a y s  fr o m  2 1 .1 1 .7 0  fo r  a  c o m p le te  r e c o v e r y .

(S g d .) S . R a je n d ra n ,
R e g d . N o . 16498.

2 1 .1 1 .7 0 . ”

J a y a su n d e ra  w h o s e  iia m e  is m e n tio n e d  in  1 R 4  te s tifie d  a t 
th e  tr ia l th a t  h e  w a s th e  A c c o u n t a n t  o f  O rien ta  A d v e r t is e rs , 
C e y lo n , a n d  th a t  he o b ta in e d  th is  c e r t if ica te  fr o m  D r . R a je n d r a n  
u p o n  a  m ere  s ta te m e n t t o  th e  D o c t o r  th a t  h e  w as su ffer in g  fro m  
so m e  s to m a ch  tro u b le .

T h is  ce rt ifica te  (1 R 4 )  su ffic ie n tly  estab lish es  th a t  
D r . R a je n d ra n  issu ed  th e  c e r t if ic a te  w ith o u t  b e in g  p r o p e r ly  
sa tis fied  o f  th e  id e n t i fy  o f  th e  p e rso n  t o  w h o m  th e  ce r t if ica te  
re la tes , a n d  w ith ou t- a  p h y s ica l e x a m in a tio n  o f  th a t  p e rso n . 
T h is  c ircu m sta n ce  le ts  in  a t  le a st a p o s s ib ility  .th a t th e  
ce r t if ica te  d a te d  IS th  N o v e m b e r  a n d  g iv e n  b y  o n e  D r . B h a t t  
w a s  e q u a lly  u n re lia b le .

(c) A  C o u rt  w ill ord in arily ' h a v e  c o n fid e n c e  in  th e  tr u th  o f  s ta te m e n ts  in 
a  ce rt ifica te  w jiich  a p p e a rs  to  b e  issu ed  b y  a  resp on sib le  m ed ica l 
p ra c tit io n e r . B u t  th a t  c o n fid e n c e  is in  o r d in a r y  cases d e p e n d e n t 
o n  th e  fa c t  th a t  w hen  su ch  a ce r t if ica te  is p r o d u c e d , th e  C o u rt  
h as a  re a d y  m ea n s  t o  te s t  th e  t r u th  o f  th e  s ta tem en ts , b y  
su m m o n in g  th e  p r a c t it io n e r  to  g iv e  e v id e n ce  in  C o u r t  a n d  by' 
o rd e r in g  th e  “  p a t ie n t  ”  t o  b e  e x a m in e d  by' a n o th e r  D o c t o r .  
B u t  w h en  a ce rt ifica te  is is su ed  b y  a  p erson  o u ts id e  th e  
C o u r t ’ s territoria l ju r is d ic t io n , in  re g a rd  to  a  p erson  w h o  is a lso
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o u ts id e  t h a t  ju r isd ict io n , th e  t r u th  o f  s ta te m e n ts  in  t h e ' 
c e r t if ic a te  c a n n o t  b e  tested  in th e  n o r m a l m a n n e r . In  th e  
in s ta n t  c a se  th e re fo re , th e  a b se n ce  o f  a n  a f f id a v it  fr o m  th e  
D o c t o r  'w h o issu ed  th e  ce rt ifica te  d a t e d  IS th  N o v e m b e r  is o f  
s p e c ia l im p o r ta n c e .

(f)  T h e  p u r p o r t  o f  th e  ce rt ifica te  d a te d  I S th  N o v e m b e r  is  th a t  th e  
P e t i t io n e r  w a s a d v is e d  im m e d ia te  a d m is s io n  in t o  H o sp ita l f o r  
t r e a t m e n t  f o r  a b o u t  th ree w eek s, a n d  th a t  “ n a t u r a l ly ”  i .e ., 
i f  the Petitioner is in Hospital, he w ill n o t  b e  a b le  t o  a t te n d  C ou rt 
d u r in g  t h e  p e r io d  o f  his tre a tm e n t in  th e  H o s p ita l .  T h e  c e r t i
f ic a te  d o e s  n o t  h o w e v e r  sta te  th a t  th e  P e t it io n e r  w as in  fa c t  
a d m it t e d  in t o  H o s p i t a l ; a n d  i f  in d e e d  th e  P e t it io n e r  d id  en ter  
H o s p ita l  a s a d v is e d , a  ce rt ifica te  as t o  h is  a d m is s io n  co u ld  h a v e  
b e e n  o b t a in e d  a n d  fu rn ish ed  t o  th e  C o u r t . T h e re  w as n o t  
e v e n  a n  a ff id a v it  fr o m  th e  P e t it io n e r  h im s e lf  s ta t in g  th a t  he 
h a d  e n te r e d  H o sp ita l. T h u s  th e  c e r t if ic a te  w a s  o f  n o  v a lu e , 
b e c a u se  th e r e  w a s  n o  m a teria l w h a ts o v e r  t o  in d ic a t e  th a t th e  
P e t i t io n e r  h a d  in  fa c t  en tered  H o s p ita l ,  a n d  t h e  cert ifica te  
p r o v id e d  n o  a c c e p ta b le  e x p la n a t io n  f o r  th e  P e t it io n e r ’s e x tr a 
o r d in a r y  fa i lu r e  to  in stru ct h is a g e n t a n d  h is  c o u n se l on  m a tte rs  
a f fe c t in g  th e  ch a rg e  o f  an a lleged  ille g a l p r a c t ic e .

(g) In  th e  p r e s e n t  ca se , th e  1st R e s p o n d e n t  ch a lle n g e d  o u tr ig h t th e  
t r u th  o f  th e  rep re se n ta t io n  th a t  th e  p e t it io n e r  w a s  ill a n d  th e re 
fo r e  u n a b le  t o  a tte n d  C ou rt. T h is  ca se  is th u s  c le a r ly  d is t in 
g u is h a b le  f r o m  th e  tw o  E n g lish  ca ses  w h ich  cou n se l fo r  th e  
p e t it io n e r  c it e d  to  us. I n  Maxwell v. K eun  1 th e  g ro u n d  o n  
w h ic h  a  p o s tp o n e m e n t  w as re q u e s te d  w a s  th e  fa c t  th a t  th e  
p a r t y  w a s  re s id e n t in  In d ia  o n  o ffic ia l d u t y .  I n  Dick v. Pillar2 
th e  g r o u n d  w a s  th e  fa c t  o f  illness. I n  e a ch  ca se  th e  fa c t  o f  
a b se n ce , a n d  th e  fa c t  o f  illness, r e s p e c t iv e ly , w as a d m itte d  b y  
th e  o p p o s it e  s id e .

M o r e o v e r ,  in  each  o f  th e  E n g lish  ca ses , th e  p a r t y ’s p resen ce  a t  
th e  tr ia l w a s  m ateria l, s in ce  lus e v id e n c e  w a s  essentia l fo r  th e  
p u rp o s e s  o f  th e  case. B u t  in  th e  p r e se n t  ca se , th e re  w as n o th in g  
to  s h o w  th a t  th e  tria l o n  th e  ch a rg e  o f  a n  ille g a l p r a c t ic e  c o u ld  
n o t  p r o c e e d  in  th e  ab sen ce  o f  th e  p e t it io n e r . T h e  a ffid a v it in  
s u p p o r t  o f  th a t  ch a rg e  had b een  sw o r n , n o t  b y  th e  p e tition er , 
b u t  b y  o n e  W . P . S ilva . TJus S ilv a  w a s  p r e se n t  in  C ou rt o n  
su m m o n s , a n d  th e  fa c t  th a t  th e  p e t it io n e r  h a d  n o t  in stru cted  
liis a g e n t  o r  h is cou n sel to  a d d u c e  S i lv a ’s  e v id e n c e  is q u ite  
in e x p lic a b le .

C ounsel f o r  t h e  P e t it io n e r  la stly  su b m itte d  th a t  e v e n  i f  th e  p o s tp o n e - 
v m en t o f  th e  tr ia l w a s  r ig h t ly  re fu sed , th e  E le c t io n  J u d g e  sh o u ld  n o t  h a v e  

d ism issed  th e  p e t it io n , b u t sh ou ld  in stea d  h a v e  tr e a t e d  th e  case  as b e in g

» (192S) 1 K . D. 645. J (1943) 1 A . E .R . 627.
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•one in  w h ich  th e  P e t it io n e r  d es ired  t o  w ith d r a w  th e  p e t i t i o n ; in  his 
s u b m is s io n  i t  w as th e  d u ty  o f  th e  J u d g e  to  fo llo w  th e  p r o c e d u r e  
p r e s c r ib e d  in  th e  E le c t io n  P e t it io n  R u le s  f o r  a  ca se  o f  p r o p o s e d  
w ith d r a w a l.

I n  Abraham Singho v. Gunawardcnax S w a n  J .  h e ld  th a t  th e  fu n c t io n s  o f  
a n  E le c t io n  J u d g e  u n d e r  o u r  O rd er in  C o u n c il a re  p u re ly  ju d ic ia l,  a n d  
th a t  a c c o r d in g ly  w h en  n o  e v id e n ce  is le d  o n  th e  ch a rg e s  th e  J u d g e  is n o t  
b o u n d  t o  p r o c e e d  a n y  fu rth e r  a n d  m u st d ism iss  th e  p e t it io n . W e  are 
in  a g re e m e n t w ith  th e  reason s s ta ted  b y  S w a n  J .  fo r  th a t  c o n s tr u c t io n  o f  
o u r  la w  a n d  fo r  h o ld in g  th a t  ce rta in  E n g lish  d e c is io n s  to  th e  co n tra ry  are  
n o t  a p p lic a b le  in  C e y lo n .

I t  w o u ld  b e  q u ite  u n rea list ic  t o  re g a rd  th e  p o s it io n  w h ich  arose  in  th e  
in s t a n t  ca se  a s  b e in g  e q u iv a le n t  t o  th e  w ith d ra w a l o f  th e  “  ch a rg e  ”  in  th e  
p e t it io n . T h is  p e t it io n e r , fa r  fr o m  seek in g  t o  w ith d ra w  th e  ch a rg e , has 
e x e r c is e d  h is  r ig h t  o f  a p p e a l fo r  th e  v e r y  p u r p o s e  o f  se cu rin g  a  tr ia l o f  
t h a t  ch a rg e . W e  a re  sa tis fied  th a t  th e re  is n o  re a so n  to  s u s p e c t  th a t  th e  
p e t it io n  w a s a b a n d o n e d  c o llu s iv e ly , d is h o n e s t ly  o r  fr a u d u le n t ly .

y u  a n  J .  m a d e  th e  fo l lo w in g  o b s e rv a t io n  in  th e  ca se  ju s t  c ite d

“  I f  P a r lia m e n t  th in k s  i t  n ecessa ry  o r  d e s ira b le  t o  a d d  to  o r  a m e n d
t-hoce ru les  in  o r d e r  to  m e e t a s itu a tio n  lik e  th e  o n e  th a t  c o n fr o n ts  m e
in  th is  ca se , i t  is  o p e n  t o  i t  t o  d o  so . ”

A lth o u g h  t h e  E le c t io n  O rder in  C o u n cil h a s  b e e n  a m e n d e d  o n  m o r e  
t h a n  o n e  o c c a s io n , P a r lia m e n t has n o t  ta k e n  th e  o p p o r tu n ity  t o  p r o v id e  
th a t  th e  fa i lu r e  t o  a d d u c e  e v id e n ce  o n  a  c h a rg e  in  a n  E le c t io n  P e t it io n  
s h o u ld  b e  tr e a t e d  as  a  case  o f  a n  a p p lic a t io n  to  w ith d r a w  th e  p e t it io n . 
T h e r e  is  a n  a d d it io n a l reason  w h j' w e th o u g h t  f it  t o  a d o p t  th e  c o n c lu s io n  
s ta te d  b y  S w a n  J .

W e  h a v e  n o w  s ta te d  o u r  rea son s f o r  o u r  o r d e r  d ism iss in g  th is  a p p e a l, 
w h ic h  w a s m a d e  a t th e  co n c lu s io n  o f  th e  h ea r in g . S in ce  th e  o r d e r  fo r  
c o s t s  m a d e  b y  th e  tr ia l J u d g e  on  2 n d  ^N ovem ber 1970  w as in  o u r  o p in io n  
u n fa ir  t o  th e  P e t it io n e r , w e  m a d e  n o  o r d e r  as  t o  th e  co s ts  o f  th is  
a p p e a l .

Sil v a , S .P .J . —  I  agree. 

S axieraw ickram e , J . —  I  agree.

Appeal dismissed. 1
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